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10:17:58 3 


PROCEEDINGS 


10 : 18 : 


10 : 18:02 

10 : 18 : #f 


10 : 18 : 


10:18: 


10 : 18 


10:18: 


10:18:21 


10:18:21 




:18:2213 


10:18: 


10:18:2i 


10:18:21 


THE VIDEOGRAPHER: We are on the record. 
This is the videotape deposition of Thomas 
DiBacco in the matter of Blue Cross and Blue 
Shi&*mpf New Jersey et al. versus Philip 

Morris. Incorporated et al. 

r" ^ 

£ ^ 

|^^@|iay's date is June 22, 2000. The time 

is a.m. This deposition is being 

condyuLG±Ked at 222 Lakeview Avenue, West Palm 


lorida. 

videographer is Sandy Rubin of Legal 
rvices. Fort Lauderdale, Florida, 
court reporter is Richard Bursky of 


Interim Reporting. 





10:18:2 


ild counsel please announce their 


10 : 18 : 


ices for the record. 


10:18: 3- 


MR. FITZPATRICK: Vincent Fitzpatrick of 


10:18:3- 


Dewey Ballantine on behalf of the Blue 


10:18:31 


Cross/Blue Shield plaintiffs 


10:18:4022 


MR. CARBERRY: Paul Carberry also of Dewey 


10 : 18:4023 


Ballantine on behalf of the Blue Cross/Blue 


10:18:4224 


Shield plaintiffs. 


’ ^ : 18 : 4225 


MR, ALLINDER: William Allinder of Shook 
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DiBacco 

Hardy & Bacon for Lorillard Tobacco Company. 

MS. TYLER: Julia Tyler of Johnson Tyler & 
Purvis for Philip Morris. 

MR. ARNOLD: James Arnold of Shook Hardy & 
Bacon for Lorillard Tobacco Company. 

h vJMS j. LEVENSON: Wendy Levenson from Arnold 

& Porter for Philip Morris, Incorporated, 
pgisif. BAILEY: William Bailey of Collier 
Scott on behalf of R.J. Reynolds 
Company. 

VIDEOGRAPHER: Swear in the witness. 


Sha 

Tob 





10:19: 1- 




THOMAS V. DiBACCO, 
being byg|§¥re| undersigned Notary Public first duly 
sworn, wcTs Examined and testified as follows: 

DIRECT EXAMINATION 
(.TRICK: 

Good morning. Dr. DiBacco. 

Good morning, Mr. Fitzpatrick. 

We of.course previously introduced 
ourselves, but again for the record, I represent the 
Blue Cross/Blue Shield plaintiffs and I understand 
you are proposed to testify as an expert in our 
litigation and I am going to ask you some questions 
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DiBacco 

about that today. You understand that? 

A Yes, sir. 

Q I would like to start with a few questions 

about your background. 

Do you have any training in psychology? 

I have no training in psychology. 
aVe you ever written on the subject or 
he subject of psychology? 
ave not. 

So] would you not claim to have any 

| 

| the area of psychology? 
have no expertise in the area of 



's talk about advertising. Do you have 
in the area of advertising? 

J 

lave no expertise with respect to formal 
tdvertising. 

And you understand that there are formal 
disciplines studying the effect of advertising and 
^advertising images on consumers, correct? 

A Yes, sir. 

Q But you do not possess that discipline 

yourself? 

A I do not, that is correct. 

INTERIM COURT REPORTING 
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DiBacco 


10:20:32 2 


I have noticed in your expert report which 


10:20:42 3 we are copying at the moment, that you indicate that 
10:20: Wi 4* you will give testimony. Your testimony will 


10 : 20 


include comments upon polls, is that correct? 


10 : 20 


10 : 20 : 


10:20 


10:20 


10:21 


10:21 




10:21 


: 1413 


10 : 21 : 


10:21 


10:21 


terpG^sl of 


In terms of polls, POLLS. 


L L S . 



A That is correct, sir. 

Q could you tell me which polls and what 

the basi ^% )j ect matter of your testimony will be? 

A ■KiXj iave referenced some of those polls in 
of|s*l|p$axpert report. I mention, for example, 
the-sseo 11 was conducted on behalf of Blue 

Cross/Bl^SiS^iield which was in 1968. The other 
polls ar jg^aak lup polls, Roper polls, polls that are 
conducted by| nationally known organizations, which 


Cross/Bll 
polls art 


10:21 


have beei 


y the news. 


10:21 


10:21 


you tell me approximately how many 


polls you have reviewed? 


10:21 


Well, I have looked at polls, there is a 


10:21 


^collection of Roper -- excuse me, Gallup polls since 


10:21:4622 1935 and I have confined my looking at these polls 

10:21:5023 in the period since World War II. 


10:21:5424 


I cannot specify at this moment the actual 


0:21:5825 number, but they are referenced on that production 
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10 : 21 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
' : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10 : 22 : 
10:23: 
10:23: 
1 0 : 2 3 : 




5 ' 

51 
5822 
0423 
0624 
0825 


DiBacco 

list. 

Q Okay. I probably should have asked you 

that way. Every poll that you have reviewed is 
referenced on your list? 

A Those that I relied upon, that is correct, 

sir. k. 

Q W Were there others that you reviewed that 
you did |&|fc^l rely upon? 

f the best of my knowledge, no. 

what are your conclusions based on 
of those polls? 

conclusions based upon the review of 
these na^^S^ally, national organization polls, 

Roper, Qpi^^ p and the like, is that the risk of 
smoking ^or^the last 50 years have been well 
publ i c i z[ed^nd are and have become common knowledge 
with res a&ai&iy to the American people. 

Q Let me digress for a second. 

Have you had any training in the study of 
^ the methodology of conducting polls? 

A No, I have not, sir. 

Q Have you had any training in the study of 

interpreting the results of polls? 

A I have not had formal study with respect 
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1 DiBacco 

10:23:12 2 to interpreting the results of polls. 


10:23:16 3 


10:23 


10 : 23 


10:23 


10:23: 



10:23 


10 : 23 


10 : 23 



Q Have you ever written a peer-reviewed 

article on the subject of the interpretation and 
results of polls? 

A No, sir. I have used, however, in my 

peer-revj^w articles results of polls. And those 
peer-revfUTw articles were published in various 


3 0 9? 3 



scholarl 



lications. 

again, you recognize that there is a 


10:23:36^1 discipline that people study for years or for a 


10:23 


' : 23 


10 : 23 


10 : 23 


10:23 


10 : 23 
10:23 



lifaUme i§ 


:erning the methodology of conducting 



anQoncerning the proper interpretation of 


$, and I have been exposed to those as a 


polls? 


his tor iah'^Bv^ vi rtue of the fact that many polls over 


the course of political history have been wrong and 



I think 


:nsitivity to that was raised by virtue 


10:24: 


10 : 24 


10 : 24 


of the Literary Digest poll which predicted in 1936 
that Alf Langdon would beat Franklin Roosevelt, and 
^that created, of course, a very big issue, 


10:24:1622 additionally the 1948 election in which Tom Dewey 
10:24:1623 was projected to win over Harry Truman. 


10:24:2024 


So I am sensitive to the refinements that 


10:24:2425 have been made with respect to polling as a science. 
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10:24:26 2 
10:24:30 3 


10 : 24 


DiBacco 

Q My question was a little different. You 

do understand that there is a discipline where 
people spend a lifetime in both, in learning and 
teaching and in writing on the subject of the proper 
methodology of conducting polls and the proper 
manner o jk.,i interpret ing polls? 

A Yes, and I know that science has 

progress particularly in the last 20 years. 

you are not a person who claims to 
rtise in that field that people who 
t study and have written on the subject 
ujjht on the subject, is that correct? 
t is correct. 


uld you explain the work that you did in 

i 

preparatloirYor your testimony in this case? I am 


(bout the deposition today but your work 
>n for your testimony at trial. 

A X have, as I indicated in my expert 

report, examined sources of information in the 



10:25: 3 

^course of 

10:25:3422 

available 

10:25:4023 

I believe 

10:25:4424 


■>0:25: 5025 

national 


And I looked at newspapers which were 
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10 : 25 
10:25 
10:25 
10 : 26 
10 : 26 
10 : 26 
10:26 
10:26 
10 : 26 
10 : 26 
10:26 
•' : 26 
10:26 
10:26 
10 : 26 
10:26 
10:26 
10 : 27 
10 : 27 
10:27 
10:27 
10:27 
10 : 27 
" 0 : 27 


1 

50 2 
52 3 



1222 

1623 

2024 

2425 


in terms 



DiBacco 

looked at magazines. 

I looked at pamphlets 
educational institutions and he 
such as the American Cancer Soc 
Tuberculosis and Respiratory Di 
^ I looked at as well a 
films, iM-Ooked at the popular 
idages and sayings. 
.ooked at textbooks 
mandated ; to used in terms of 
chiyy^enbdjgt^irding the health r 
:igarettes. 
ooked at laws that 
*ithe sale, distribut 
tes . 

ooked at religious 
religions relative 
terms of their views with respe 
and the health risks therefrom. 

These are some of the 
I looked at. 



relating 
about ci 

of the m 




Q Now, 1 know from read 
the Engle case that there you a 
very large number of newspaper 


produced by 
alth organizations 
iety, the National 
seases Association., 
t television, radio, 
culture as revealed 

, which states 
the instruction of 
isk of tobacco in 

states passed 
ion and education 

tracts and documents 
to their views in 
ct to cigarette usage 

specific areas that 

ing your testimony in 
ctually referred to a 
articles and magazine 
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DiBacco 


10 : 27 


10:27 


10 : 27 


10:27 


10:27 


10 : 27 


10:27 


10 : 27 


10 : 27 


10 : 27 


26 2 articles and the like. 


28 3 


Is it your intention to do the same thing 


in this case? 



5CU1 


10:27:51 


10:27:5 


10:28: 


10:28:0- 


10 : 28 : I! 


10 : 28 : ll 



MR. ALLINDER: Objection. 

THE WITNESS: I have produced for you, I 
thi&k, 300 and some pages. Newspaper articles 

arepaTsted with regard to what I have relied 

r_^ 

upo^-Xpr my expert report. As to the means by 


ese will be presented in case, I don't 




BY MSU Fi 



10:27: 


10:27:5 (fTj 5js haven't 



be able 


g^.TRlCK : 

t, is up to the lawyers, I guess 


i I didn't say that. I have -- we 


to that road. 



t 

n^d once we come to that road, then I will 
ttsake some sort of statement. But at this 


point I do not know that. 

Q Okay. You said you looked at TV, radio 

and films. How did you go about doing that? 


10:28:2022 


Well, there is a wide collection of films 


10:28:2423 produced by various entities. I went to the 
10:28:2824 American Cancer Society and found films that they 
■•0:28:3025 had used. These were referenced in the newspaper 


INTERIM COURT REPORTING 


http://legacy.library.ucsf.e^ticK^r0yt4lEtf)/jiscMvw.industrydocuments. ucsf.edu/docs/yqxl0001 


52259 891 





13 


1 DiBacco 

10:28:34 2 articles that I reviewed. And so I did want to see 
10:28:36 3 those films. 


10:28: 


10:28: 



I saw other references to films in the 
newspaper articles such as the See It Now series by 


10:28 


Edward R. Murrow in 1959. 


10:28: 


I also consulted with a film historian who 


10:29: 02 8 had knowledge with respect to films and particular 


10:29:04 


public ssyluiijce announcements which were made 


10:29: 


%m sorry to interrupt. Could you tell 


10:29:0641 me who that was? 


10:29 : 01 


> : 29 


10:29: 


10 : 29 : 2 . 


10:29:21 




found fi 


Library 



Hjjs, Dr. Greg Black at the University of 
gnsas City. 

#ent to the certain repositories where I 


jwere available such as the National 
edicine in Bethesda, Maryland or 


10:29:3; 


Rockvi1lpT^jfyary1and. These were the ways in which 


10 : 29 : 


these fi^ 


?ere looked at. 


10:29:4! 


Did you -- let's take, go off for a 


10:29:4. 


minute. I got a copy of your expert report? 


10:29:4i 


MR. FITZPATRICK: So I will ask the court 


10:29 : 5022 


reporter to mark as DiBacco Exhibit 1 a copy of 


10:30 : 0023 


Dr. DiBacco's report dated January 13, 2000. 


10:30: 0424 


(DiBacco Exhibit 1 was marked for 


■>0:30:4225 identification.) 
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1 

2 




10:31:08 9? 



DiBacco 

BY MR. FITZPATRICK: 

Q In reviewing *- how did you review radio? 

A The public broadcasting system has 

transcripts with respect to programs and they are 
publicly available. 

0 Ms, it fair to say that your ability to 
review TF7 films and radio, given the nature of the 
median is far less than your ability to 

review a^lpval materials, newspapers, magazines and 
the like 

|is difficult to say far less. There 
h ^enpyyr^ther significant attempt on the part of 
archives the news media, the broadcast media, to 

revive thj^rel The Vanderbilt archives are testimony 
to that. ^“Ftound the Wolf son Center in Miami which 



is workigigoj'i that . 

y there are growing numbers of archival 
institutions which are attempting to restore these, 
but I would say it is less at the moment. But 
because by the 1960s television was taking such an 
enormous role in American lives, attempts are being 
made to restore and to create repositories for this. 

Q Let me see if I understand this 

correctly. What you did was you looked at what you 
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10:32:20 2 
10:32:24 3 


DiBacco 

were able to ascertain were TVs or films or 
transcripts of radio broadcasts that had to do with 
smoking and health? 

That's correct. 

Did you undertake a review of popular TV 
shows orKfi^ms or radio broadcasts? 

Yes, I did. 

you review those with an eye to 
If the role to which smoking played in 

j 

JTV? 

eviewed them in terms of the health 
■ing which they disseminated to the 


Q ^^ ay. Over the years there have been many 
films, f6"r™^>cample, films starring Humphrey Bogart 
l the re was a great deal of use of smoking 
ciqarett^ ^^ nd the like, fair enough? 

A There have been films in which cigarettes 

have been smoked. 

Q And smoking in a g1amori z ed fashion, would 

you agree with that? 

MR. ALLINDER: I object to the form. 

THE WITNESS: I wouldn't characterize in a 

monolithic way that smoking has been 
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10 : 33 
10 : 33 
10:33 
10 : 33 
10:33 
10:33 
10:33 
10 : 34 
10 : 34 
10 : 34 
10:34 
> : 34 
10:34 





DiBacco 

characterized in that fashion. 

I preface my remarks with what we began 
with earlier today and that is I am not a 
specialist in psychology. I am not an expert 
in terms of this field or in the manner of 
advertising or what something may do to 
ind^^^uals with respect to how they act. 

having looked at films for years and 
hav -eviewed them in my research, there is 






no 
: il 
/hi 
ind 
BY MR. F 




that smoking is a part of those 
My focus was to look at the extent to 
t|iose films disseminated to the 
|ual the health risk of smoking. 

"atrick : 


10:34:2 
10:34:2 
10:34: 
10:34:3 
10:34:3 
10:34:3 
10 : 34 : 4022 


^T^.ting aside specific references to the 


that the 



Q 

health r p/slcs , then, I think what you are saying is 
nt to which non-verbal cues such as 
smoking by Lauren Bacall, was not part of your 
analysis? 

A That's correct. 

MR. ALLINDER: Objection. 

23 BY MR. FITZPATRICK: 

10:34:4824 Q And the, is it fair to say that the same 

■'0:34:5425 is true of advertising employing pictures but not 
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10 : 34 


10 : 34 


10 : 35 


10 : 35 


10 : 35 


58 3 


10 : 35 : D2 8 ! 


10:35:04 


10:35: 



10:35:O&ll 


10:35:1 


•» : 35 : 



10:35: 


10:35:2! 


10:35:2- 


10:35:2i 


10:3 5 : 3 1 


10:35:3i 


10:35:3: 


DiBacco 


56 2 words? 


MR. ALLINDER: Objection 


MR. BAILEY: Objection. 


THE WITNESS: I don't know what that 


means, advertising. 


BY MR. FITZPATRICK: 


Fair enough. 


’•ertising where? I don't know what that 


means. 



Ok.ay. You have seen many cigarette 


s that do not claim, they don't say 



ingfabout health or smoking other than the 


mandated! 


lings, is that right? 



. ALLINDER: You are talking about, 


e, you are talking about text now? 


FITZPATRICK: Yes. 


BY MR. F£ 


ITRICK : 


You see, you are aware of advertising by 


the cigarette companies that, it is really pictorial 


^advertising, contains no text for the most part, 


10:35:4422 other than the mandated warning, that is fair to 


10:35:4423 say? 


10:35: 4824 


As of March 30, 1972, yes, sir. 


■'0:35 : 4825 


Yes, sir 
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DiBacco 


10:35:50 2 


And my question is, in looking at those 


10:35:56 3 ads have you tried to reach a conclusion as to 
10:36:|K) 4j. whether the picture in the ad, the. particular 


10:36: 


10:36 


10:36: 


10:36: 


10:36: 


10:36: 


10:36:2 


10:36:2 


' : 36 : 


10:36: 


depictions carried in the ad, contain an implicit or 
non-verbal message to the effect that cigarette 


smoking 




wan^to 


that fiel 


healthy endeavor. 


Well, as I indicated to you earlier, I am 



not an ek- pieadh in that field. And you are asking me 
to do thJfi^fnd I have not done that for -- 



"9 

|, I am not asking you to do that, I just 
d if you did. 


, I have not. I am not an expert in 


10:36:4- 


10 -.36 : 5< 


10:36:51 


10:36: 


10:37: II 


Exhibit 


moment 


$ffe,t me then, we have marked your report as 
r^Could you take a look at that for a 




ave it . 


I want to refer you to page 8. 


10 : 3 7 : 1 i 


Yes, sir. 


10:37: 1 


I am sorry, I think I meant page 10, the 


10:37:2422 second to last paragraph on the page. I call your 
10:37:2623 attention to the statement, quote, "As with other 
10:37:3024 Americans, Blue Cross and Blue Shield subscribers 
■'0:37:3425 across the nation were not only aware of the health 
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l 4" 




DiBacco 

risks of smoking as illustrated by the above cited 
history, but were even more exposed to such risks 
through publications ranging from newsletters to 
pamphlets specifically written and printed for their 
use by Blue Cross and Blue Shield administrations." 
Do you t^iat? 

A ri see that, yes, sir, 

it your present intention to testify at 
?hat Blue Cross subscribers were aware 


trial as fi 


.on 


of? 


4 intention is to testify that in 
taving been exposed to what all other 
Arne ri can ^pg^ire exposed to, Blue Cross and Blue 
Shield d^s^repinated additional information. So my 
frame of r re srence is with the general public they 
were exp ,to magazines and newspapers and films, 



if they a Blue Cross/Blue Shield subscriber 

they had one additional means of receiving 
information. That is the reference that I am making 
there. 

Q Okay, but I am sort of driving at a 

slightly different point. 

My question is are you going to testify 
about what Blue Shield subscribers were aware of or 
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1 DiBacco 

10:38:56 2 are you going to testify about what they were 
10:38:56 3 exposed to? 


10 : 39 


10 : 39 



A I am going to testify to the exposure 

which these individual subscribers were given with 


10 : 39 


regard to these publications. 


10:39 


10:39 



10:39:20 9f 


0 K Okay. So to that extent the statement in 
your repirrt or at least to the extent it meant to 
indicateLttlaalt you would testify to at trial is 


10:39 


mistaken^^^Fits indication that you would testify as 


10:39:26*11 to what Bluej Shield subscribers were aware of? 


10:39 


' : 39 


10:39 


10 : 39 


10:39 




|11, no . 

ALLINDER: I object to the form. 


SB WITNESS: I don't think that's quite 

i 

e. At this time when I wrote this 


repbTtH\ sir, on January 13, 2000, I did not 



10:39 


kno^’ ar^d I wanted to use sufficiently broad 


10:39 


stafcsslsiasnt in order to incorporate what might be 


10:39 


forthcoming with regard to this discovery 


10:39 


phase . 


10 : 39 


I did not know that there would be Blue 


10:39:5422 


Cross/Blue Shield subscribers who would be 


10:39:5823 


deposed. Therefore, I understand that there 


10:40: 0224 


will be more than a hundred such depositions 


•>0:40:0625 


rhich I hope I am able to look at. I have 
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10 : 40 

: 08 2 

10:40 

: 12 3 

10 : 40 


10:40 

¥ | 

10:40 

f 

: mmm 

10:40 

10:40 

L 

10 : 40 

: 3 6 4* 



DiBacco 

looked at some. 

So that may provide me with information to 
talk about the awareness end of it. But at 
this point my statement there would indicate 
the exposure that these documents illustrate. 
Wha^comes from the deponents who are Blue 
Cro^^lue Shield subscribers may assist me in 
f dealing with the issue of awareness. 
TRICK: 

Do] you have -- how many depositions have 
our life? 

ojw many depositions? 
ositions, yes. 

ALLINDER: On any subject? 

FITZPATRICK: On any subject, any 


WITNESS: It would be hard to quantity 

I probably have read more in this case 
thus far than I have in the Engle case. 

I have read the depositions of Blue 
Cross/Blue Shield administrators, I have read 
several of the depositions of the Blue 
Cross/Blue Shield subscribers. I can't give 
you a figure but I would suggest it would 
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10 





DiBacco 

probably be a few dozen. 

BY MR. FITZPATRICK; 

Q Prior to your -- strike that. 

when were you first engaged to work as a 
consultant or expert on behalf of the tobacco 
industry^ 

A r I terms of -- 

r~ 

§ “NJ 

Q ^ any case. 

f any case, in October of 1995. 
ior to that time had you ever read a 



, I had. 

you tell me how many and the 

cir cums t| 

A ^"HT^had read two or three depositions by 
virtue olhoiding the position of dean for faculty 
affairs ^^Unerican University which was a contract 
officer for the university. And there were a couple 
of suits against the university, and in that, those 
particular instances I did read depositions and I 
did provide a deposition or two in that instance. 

Q Is it fair to say that you read those 

because you wanted to find out what the people said 
during the depositions, not for the purpose of 
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DiBacco 

rendering an expert opinion? 

A It was so long ago I really can't put my 

finger on why I read those depositions. 

Q It is fair to say, without why you read 

them, it wasn't for the purpose of rendering an 
expert opinion? 

I don't know at the time what it was for, 
as for the purpose of preparing me for 
ition. 

So before you were retained by the tobacco 
u had not read depositions with a view 
jrigssing an expert opinion as to what those 
revealed about the deponents' state of 


. ALLINDER: Objection. 

WITNESS: I can't answer that 

y|n. It has been so long ago and those 
cases are fuzzy in my mind. I can tell you 
more about my testimony as opposed to the 
depositions. 

BY MR. FITZPATRICK: 

0 Let me ask it this way; Did you -- you 

have testified in two tobacco and health related 
cases, is that correct? 
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10:44 

: 0 6 

10:44 

: 10 

10 : 44 

:p 

10:44 

’ if” 

10:44 


10:44 

: 1# 



DiBacco 

A I have testified in, in terms of 

depositions, in terms of trial testimony, is that 
what we are talking about? 

Q Let me go, just talking about trial. Let 

me rephrase it. 

KJqu have testified at the Engle trial, is 
that coiFect? 


10:44 
10 : 44 
10 : 44 
10 : 44 
1 : 44 
10 : 44 
10:44 
10 : 44 
10 : 44 
10 : 44 
10 : 44 
10:44 


10 : 44 : 4022 
10:44:4223 
10:44:4424 
10 : 44:4625 


A 
0 
A 

wapiepo 



A 

Q 


to 



at is correct. 
d at the Broin trial? 

only testified in the Engle trial. I 
in the Broin trial. 

you testified at trial once? 
lat is correct, 
is - - 

M^. ALLINDER: And we are talking about 
cases at this point in time? 

. FITZPATRICK: Yes, I am talking about 




tobacco cases. 

MR. ALLINDER: All right. 

BY MR. FITZPATRICK: 

0 Have you testified in other cases, 

non-tobacco cases? 

\ 

A No, sir, other than the two that I 

referenced in terms of the faculty affairs 
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10 : 44:48 2 


DiBacco 

position. 

0 Okay. So with the -- other than the 

degree to which you may have done so in Engle, and I 
don't want to characterize whether you did or 
didn't, you have not otherwise testified as an 
expert interpreting depositions and the extent to 
which th|r testimony reveals the state of mind of the 
that correct? 
n I testified -- 

MR/ . ALLINDER: I object to the form, 

ahead. 

HE WITNESS: When I testified in the 

I 

|ase I asked to see the depositions of 
of the family -- 
TRICK: 

x^cuse me, I am sorry to interrupt you, 

! 

luding Engle for the moment. 

I am sorry. 

Okay. Prior to Engle.-- 
Right . 

Or other than Engle, have you ever given 
expert testimony about the content of a deposition? 

MR. ALLINDER: I object to the form. 

THE WITNESS: Again, I can't recall with 
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10 : 46:00 2 
10 : 46:04 3 


10:46 





DiBacco 

regard to my faculty affairs position the 
depositions and their relation to my testimony. 
BY MR. FITZPATRICK: 

Q Okay. You mentioned earlier the 

television was a popular force by the 1960s, is that 
right ? 

es, sir 

fact, it was a popular force in the 
, wasn't it? 
t's correct. 

remains perhaps the most popular force 
up e today? 
f is one of them. 


<3 in the fifties and sixties there was 
a, there advertising about cigarettes on 

televisipnT^wssn't there? 

A l .E xcuse me, I didn't hear. 

Q There was cigarette advertisements on TV 

in the fifties and sixties? 

A There was. 

Q Have you reviewed any of those? 

A I have seen them by virtue of my having 

gone through newspapers and magazines, television 
and the like, yes. 
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DiBacco 


10:47 


10 : 47 


10:47 


10 : 47 


10:47 


10 : 47 


10 : 4 7 


10:47 


10 : 47 


10:47 


12 2 


Without regard to your expertise or lack 


16 3 thereof as to advertising, you would agree as a 
4^ matter of common sense, would you not, that the 


advertising of cigarettes in the medium of TV in the 
fifties and sixties had a powerful impact on the 
population as a whole? 



MR. ALLINDER: Objection. 

IHHE WITNESS: Well, again, you are asking 


ssume the role of an advertising expert 
an't do that. 



': 47 : JFT 


10:47: 


would coi 


ITRICK 



on asking more in your role as, you 
:r your expertise, would you not, 


10:47:41 


10:47:41 


AraericanJSKiory and particularly popular culture as 


part of American history, fair enough? 


10 : 47 : 4 ) 


10:47: 


I am asking you in that role, I don't 


10:47:5- 


want you to give me an expert opinion as to whether 


10:47:51 


people believe the ads or didn't believe the ads, 


10:48:01 


but TV was a powerful medium, you believe that? 


10:48:0222 


It was 


10:48:0623 


Yes. And it did contain a large number of 


10:48:1024 advertisements for cigarettes in the fifties and 
"0:48:1025 sixties? 
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DiBacco 


10:48:12 2 


10:48:14 3 


10:48 


10 : 48 


10:48 


10:48 


A 11 did . 

Q And those advertisements to the best of 

your knowledge never contained, did they, a warning 
that cigarettes were harmful to people's health? 

A To the best of my knowledge, they did 

provide &pmmon sense warnings about health risks . 


10 : 48 


10 : 4 8 


companies 


The advertisements by the tobacco 


10 : 48 


10 : 48 : 36JL1 


10:48 



' : 48 


10:48 


10 : 4 8: 


10:48 


10:48 


10:48 


10:48 


10:48 


10:49 


L.--J in the 1950s? 


f Ta,n you give me an example? 


A Old Golds, not a cough in a carload 

which sug^^ted by implication that there were 
coughs itT“olb£ier brands. 


implicate 



y, I see. It also suggested by 

hat that particular cigarette was free 


from those problems health problems, right? 

A That is correct. 

0 And there also were TV programs, you 


10:49:0422 mentioned Edward R. Murrow before, where there was a 
10:49:0623 great deal of smoking by the participants in those 
10:49:0824 TV programs, is that right? 


10:49:1625 


Mr. Murrow smoked, there is no doubt that 
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DiBacco 


10:49:24 ? he smoked. I looked at the See It Now two-part 
10:49:28 3 series which dealt with tobacco in 1955 and he 


lO:49:jH) S didn't smoke on that program because he was only 


10:49 


there for the beginning, the middle and the end and 


10 : 49 


was largely done by somebody else 


10 : 49 


10 : 49 


But there is little doubt that Mr. Murrow 


smoked. 



10:49 


10 : 49 


fcgjd Arthur Godfrey smoked on TV? 

did smoke. 1 didn't watch Mr. Godfrey 


10:49:5QJL1 on TV because he was primarily a radio personality 


10:49 


':49 




f he did smoke, I watched him on TV and 


10:49 


10:49 


10 : 50 


10:50 


10 : 50 


10:50 


10 : 50 


he smoke 



u would agree with that? 
did smoke . 


Q ^™™Wb|uld you agree with me that TV has its 


most powerful impact on children and teenagers? 

ALLINDER: I object to the form. 

THE WITNESS: Again, you are asking me to 
assume the role that I indicated I could not. 


10 : 50 


I am not an advertising specialist. 


BY MR. FITZPATRICK 


10 : 50:2623 


I am purposely staying away from 


10:50:2824 advertising, I am just asking about the medium. And 
10:50:3225 I think you have written on the subject that TV was 
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1 DiBacco 

10:50:34 2 a very powerful influence on the culture, is that 
10:50:34 3 correct? 


10 : 50 :*6 4, 

rj 

10:50 : IWf 


Can you be specific? 

I believe it is in your history book that 


10:50: 


you have written that TV was very powerful. And I 


10:50: 



don't hake it here but I hope that refreshes your 


10:50:48 8 recol lectflon you have written on the subject that TV 



10:50:5:0 


10:50: 


10:50: 5&11 


has a ve 


correct ? 




owerful influence on the culture, 


was very powerful. As to its 


10:50 : 51 


: 51 : 


10 : 51 


10:51:01 


10 : 51 : i: 



simply a 



mi to advertising or inducing people to do 
k|n't think I wrote on that. 

^fd I am not asking that. I am just 


,g you whether it, TV, has a 


dispropoln^iately high influence on children and 


10 : 51 : I! 


teenager! 


10 : 51 : 


|. ALLINDER: I object to the form. 


10:51:11 


THE WITNESS: Again, you are asking me a 


10:51:2: 


very general question. I do not have the 


10:51:2' 


expertise to deal with that. 


10:51 : 2822 


If you could be more specific and relate 


10:51: 3023 


to a field that is within my area of expertise, 


10:51: 3624 


I might be able to do that, but as a broad 


10 : 51:4025 


statement, that is beyond my expertise. 
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DiBacco 


BY MR. FITZPATRICK 


10 : 51 


10:51 


10 ; 51 


10 : 51 


10:51 


10:51 


10 : 52 


10 : 52 


10 : 52 


10:52 


10:52: 


10:52:3- 


10:52:41 


10:52:4; 


44 3 


Okay. I take it that you would not be in 


#8 4\ a position to dispute the opinion of someone whose 




0 0 92 



field is that expertise that -- 

MR. ALLINDER: Objection. 

Q K--, TV has a very significant impact on 

childrenPcind teenagers? 

r~ /I 

ALLINDER: I object to the form. 

WITNESS: I would not certainly be 

ab 1 e.t.o j render a comment on that until I knew 

was. 


TRICK: 


rill refer again to page 10 and 

;o to your testimony earlier about the 


ref err in||Pf^o to your testimony earlier about the 
quote thliT^T^ read you, your testimony is going to be 




that Blue Cross and Blue Shield subscribers were 


10:52: 


exposed 


[formation about the health risks of 


10:52:4i 


smoking, is that a fair way to characterize what 


10:52:51 


10:52:5; 


your present intention is to testify at trial? 

A They were exposed through publications, 


10:52:5222 yes, that's correct. 


10 : 52 ; 5623 


Can you tell me what specifically the 


10:53:0224 health risks that they were exposed to? 


1 0:53 : 0425 


I indicated that earlier with regard to my 
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1 DiBacco 

10:53:10 2 expert report there were several I think key 
10:53:16 3 milestones with regard to Blue Cross/Blue Shield in 


10:53 : 


terms of -- 


10:53:f§ 

r 

10 : 53 : « 


Q I am sorry, I think perhaps you 

misunderstand my question. I am asking about the 


10:53: 


10:53: 


10 : 53 


10:53: 


10 : 53:21 



particul 



ealth risks. 


I understand. 



|at diseases, for example. 

ijod, okay. 

1 

ALLINDER: And you are still asking 


10:53:2 


1 :53:3213 


^abo^M|lue Cross/Blue Shield subscribers in 
@ter^^O|f special information that they may have 


10:53: 


10 : 53 : 3- 


10 : 53 : 3- 



id from the plan? 

j. FITZPATRICK: Well, no, let me 


repbras^e that . 


10:53:3i 


BY MR. 



. ALLINDER: Okay 

VTRICK: 


10:53:4; 


Your opinion is that Blue Cross had. 


10:53:4i 


subscribers had some more exposure than the 


10 : 53 : 4 


Americans in general? 


10:53:4822 


They had one additional layer, that is 


10:53:5023 correct. 


10:53: 5624 


My question is meant to be more general 


'0:53:5625 than that. 
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DiBacco 


10:54:00 2 


Your opinion is that Americans in general 


10:54:06 3 were exposed to the health risks of smoking, 


10 : 54 


10 : 54 


i 1 


4%^ correct? 


That's correct. 


10 : 54 


10 : 54 


10:54 


10 : 54 


10 : 54 




Q I. mean, exposed to it, by that I mean that 

in writings that you reviewed there was discussion 


of the health risks involved, correct? 


t's correct . 


Lt I am asking you now is what health 



10:54:224.1 risks are yoli referring to specifically. 


10:54 


’ : 54 


10 : 54 


10 : 54 


10 : 54 




iv-:*;1 1, the health risks to which I am 
inl P ' a re those that are also being referenced 


in terms! 


respect 



|the other media, the health risk with 
png cancer, heart disease, emphysema, 


the mattera^pf smoking and pregnancy. 


10 ; 54 


ie difference with respect to Blue 


10 : 54 


Cross/Blt 


lield was -- 


10:54 


I am sorry, I didn't -- that is not my 


10:54 


question. If your counsel wishes to ask you a 


10:54 


question about that later, he can. 


10:55 : 0022 


Are there any other than those? 


10:55 : 0023 


MR. ALLINDER: I am sorry, can you ask 


10:55:0424 


your question again, because I am lost too. 


■>0:55:0425 


MR. FITZPATRICK: I am asking him what 
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10:55 
10 : 55 
10:55 
10 : 55 
10 : 55 
10:55 
10 : 55 

10 : 55 
10:55 
10:55: 

' : 55 : 
10:55: 
10:55 
10:55 
10 : 55 
10:55 
10:55 
10:55 
10:55 
10:55 
10:55 
10:56 
’0:56 


DiBacco 

diseases he believes the American public was, 
information about which they were exposed to 
through the periodicals and other materials 
that he has reviewed. 

MR. ALLINDER: Okay. 

TI|E WITNESS: So we are talking only about 

TRICK: 

'will ask you if Blue Cross knew more, I 
that next. 
y, I am sorry. 

fc my question now is what are the 

you believe were written about to such 
t the American people in general were 
owledge of those risks, which specific 
u have told me lung cancer, emphysema, 
rt disease. 

Heart disease and pregnancy issues. 

Right. 

Are there any others? 

Yes, cancer of the bladder, pancreas, 
neoplasms in the mouth, tumors in the mouth, larynx, 

Now - - 
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DiBacco 


10:56:02 2 


10:56:04 3 


I am sorry, I didn't mean to interrupt. 


10: 56: $-'6 \ Go ahead. 


10:56 


10:56 


10:56 


A Complications with respect to vision and 

amblyopia.was referenced in terms of that, 
circulatbjr/ .ills such as Buerger's disease, cancer 


10:56: 


10:56: 


10:56 


10 : 56 


10:56 


10:56: 


10 : 56 


10:56 


10:57: 


of the pancreas. 





Q take pancreas, cancer of the 

pancreas^^an you tell me the frequency with which 
that wasLdxscussed in the materials you reviewed? 


md&M was a topic which was included often in 
dplltiars'ifal^ice columns of which there were many, as 
you will biESS^ e from my exhibit list. 

reading of the materials would suggest 
that whal happened in terms of the health risk is 
the heal th r j.sk started out with lung cancer and 


10:57: 


10:57 


10:57 


10 : 57 


heart dij 


and emphysema, the initial 1964 report 


of the Surgeon General including many others, and 
what happened as a matter of dissemination is that 
those which had been mentioned to a lesser degree in 


10:57:2622 the original '64 report were amplified in subsequent 
10:57:2823 ones, and that included bladder cancer, that 
10:57:3424 included kidney cancer, cancers which were not as 
■'0:57:3825 directly related to the lungs. 
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DiBacco 


10i57:40 2 


There has been, has there not, far less 


10:57:44 3 dissemination of information about pancreatic 


10 : 57 


10 : 57 


cancer, liver cancer and the other diseases that you 
referred to other than heart, emphysema, lung 


10 : 57 


cancer? 


10 : 57 


I think that's a fair statement. 


10:58: DO 8 ! 


10:58 : 06 


And you would not claim, would you, that 


the greaU^|jority of Americans have been exposed to 


10:58 


10:58:1 


10:58:2 


> : 58 : 


10:58: 



informat^fePconcerning the risk, the fact that 


pancreatic cancer is caused by cigarette smoking? 


||. ALLINDER: I object to the form. 

HJS WITNESS: I think that would be a very 



dif^s^ilt conclusion for me to agree with 


10:58:3: 


10:58:3i 


10 : 58:41 


bec^#^ in very recent years, in the last 20 
yeaills'Hhhe information has simply been through 
doct^ars/ advice columns and what 1 perceived in 


10:58: 


the educational literature by the ACS, 


10:58:4* 


the national -- the American Lung Association 


10:58:51 


now, the American Heart Association and many 


10:58: 5! 


10:58: 5422 


other groups is don't smoke and the reason is 
because there are health risks. They don't 


10:58:5823 


delineate them. But -- 


BY MR. FITZPATRICK: 


’ 0:59: 0025 


That's really my point, isn't it, that 
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DiBacco 


10:59:02 2 there are specific diseases that you would not claim 
10:59:06 3 that the public is generally aware are associated 


10 : 59 


with smoking 


10 : 59 


10 : 59 


10 : 59 a 


10:59 


10 : 59 


10:59 



10 : 59 


1:59 


10:59 


10:59 


10:59 


A I haven't done an analysis of that with 
respect to the public, I don't know. 

Q 11 is fair to say, isn't it, that this 
dissemir^tion of information was not done by the 
tobacco |gsgj»§ianies, right? 


e dissemination of information was done 




10:59:2^11 by publichealth authorities 


jjust asked you whether it was done by 



anies 


s, it was not. 



Q £act the tobacco companies made 

statemerhrg™''t,o the effect that smoking did not cause 


10 : 59 


cancer, [correct? 


10:59 


10:59 


10 : 59 


10 : 59 


10:59: 5222 


10:59: 5623 


10:59: 5824 


1 1:00: 0025 


. ALLINDER: I object to the form. 

THE WITNESS: My reading of the materials 
that appeared in the newspapers and the 
magazines which referenced the tobacco industry 
position, was that the tobacco industry argued 
that there was only a statistical correlation 
which had been proved, that more research 
needed to be done and that there had not been 
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11:00:06 2 
11:00:06 3 



DiBacco 

the scientific causation of lung cancer 
determined. 

BY MR. FITZPATRICK: 

Q You don't recall reading statements 

that -- well, you do -- strike that. 

K>Do j you recall reading statements that, by 
the tobatco industry, that it had not been 
sr tabl i skfetl at hat smoking caused lung cancer? 

recall reading statements that there had 
ler than a statistical correlation with 
matter of lung cancer. And therefore 
scientific causation had not been 

f?>w, you have read a great deal of 
informatten^y the Surgeon General about the health 
risks? 

A ktsJte-j the Surgeons General, yes. 

Q Surgeons General. By the American Cancer 

Yes, sir. 

By physicians? 

By individual physicians, yes. 

Do you think that the tobacco industry was 
being truthful when it stated that it had not been 
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I 


DiBacco 


11:01 


11:01 


11:01 


11:01 


11:01 


11:01 


11:01 


11 : 01 


12 2 proven that lung cancer was caused by smoking? 


12 3 



MR. ALLINDER: I object to the form. 

THE WITNESS: My position is I do not 

testify to the truth or the untruth of any of 
the articles that I read in the newspapers, 
magazines. That has not been my function. I 


am rt'bt an expert in industry conduct nor am I 

F” 

an g$4keprt in terms of public health. 


BY MR. FI 


iTRICK : 


11:01: 364.1 


im asking you what you believe. You 


11:01:41 


\ : 0 1 : 


11:01s 


truthfu 


.ot and I think the jury would want to 


■ do rybui believe that the industry was being 


it stated that it had not been 


11 : 01 : 5i 


11:01:5: 


11:01:5- 


establis ^ ^^that smoking causes lung cancer? 

ALLINDER: I object to the form. And 


you[ are, not asking for an opinion? 


11 : 01 : 


y. FITZPATRICK: I just want to know what 


11 : 01:51 


he believes. 


11:01:51 


MR. ALLINDER: His personal belief. 


11 : 02:01 


THE WITNESS: First of all, I am not a 


11 : 02 : 0222 


medical doctor and I am not schooled in medical 


11 : 02 : 042.3 


science . 


11:02: 0824 


I think the tobacco companies made a 


11:02:1225 


technical distinction which lasts to this very 
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DiBacco 

day as I read the literature, and I am not a 
physician, that scientific causation has still 
not been established. 

My personal belief is that that was a 
technical distinction, as I see it, with regard 
to tlie tobacco industry statement. I am not 
speaking as an expert on the industry conduct 
of hfelLsli I am not qualified to do. But that's 


how 



ifee it personally 



BY MR. F TRICK: 

you believe that smoking causes lung 




|. ALLINDER: Excuse me, same basis as 

FITZPATRICK: Same basis. 

ALLINDER: -- the prior objection. 

You fare, asking for personal belief? 

FITZPATRICK: Yes, personal belief. 

But I am including in, the question is in 
the context that this witness is proffered as 
an expert on what information has been out for 
decades about the risks associated with 
smoking. 

MR. ALLINDER: And he is that, he is, as 
is indicated in his expert report, prepared to 
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DiBacco 


11:03:24 2 


offer opinions regarding the information that 


11 : 03 


11 : 03 


11:03 


11 : 03 


11 : 03 


11 : 03 


11:03 


11 : 03 


11 : 03 


11 : 03 


: 0 3 


11 : 03 


11 : 03 


11:03 


24 3 



4 211 



was communicated publicly. 

And your question, though, is asking him 
to state his personal belief with respect to 
the accuracy or the veracity of any of the 


individual -- 





MR. FITZPATRICK: Well, now I am asking 


ther he believes that smoking causes 
ncer, simple question. 



MR|. ALLINDER: Okay. And he has said to 
&&L is not part of his opinion. So you 


:^ing for his personal belief? 

FITZPATRICK: I am asking for his 

tl belief, but I am not -- we don't have 


e this here, Bill. 



.. ALLINDER: That'S right. 


11:03: 


. FITZPATRICK: I am asking it for 


11:03:51 


whatever purpose it may be. 


BY MR. FITZPATRICK: 


11 : 03 : 5 ! 


I would like to know what your personal 


11:04:0022 belief is, does smoking cause lung cancer? 


11:04: 0023 


MR. ALLINDER: I object. 


11:04:0224 


And you may answer. 


1 1:04: 0425 


THE WITNESS: My personal belief is that 
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DiBacco 


11:04 


11 : 04 


11:04 


11 : 04 


11 : 04 


11:04 


11:04 


11 : 04 


11:04 


11:04 


08 2 


10 3 




2 3*11 


it is a, one of the causative factors in terms 
of lung cancer. 

BY MR. FITZPATRICK: 

Q Is it a cause of emphysema? 

MR. ALLINDER: I am going to maintain my 

samje ^ot^ j ect ion . 

rMR. FITZPATRICK: I understand. 

LSisl . ALLINDER: Go ahead. 

WITNESS: Personally I believe the 


iing, it is a contributory cause. 



: 04 : 2 FI 


11:04: 


BY 4=^. FI 



lTRICK: 

it a cause of heart disease? 
tin, I would say the same thing 


11 : 04 : 3< 


personals 


J. believe it can aggravate and bring 


11 : 04 : 31 


about heart disease. 


11 : 04 : 31 


Ami do you believe those -- are you 


11:04: 


certain & 


»ose beliefs? 


11:04:4- 


I would not smoke. I think that's the 


11 : 04 : 41 


best indication of my certainty. 


11 : 04 : 5 - 


You did smoke for a while? 


11:04 : 542 2 


I did smoke. 


11:04: 5823 


When and for how long and at what ages? 


11:05:0424 


I started in 1953, I was 16. I take that 


■*1:05:0825 back. When I was about six or seven my friend and I 
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DiBacco 


11:05:12 2 Billy used to snatch cigarettes off the ground and 
11:05:14 3 choke on them, but we did not smoke. 


11:05:^6 & 


11 : 05 


I began - - 

You are probably the first guy that ever 


11:05 


11 : 05 : 


11 : 0 5 : 2j 


11:05: 


did that 


11:05: 22 8 that . 



was 16 ii 


No, I am not the first guy that ever did 


I started to smoke regularly when I 
3 and I continued to smoke until 1971 



11 : 05:36 


11:05:3 


: 0 5 : 


11:05 


11:05:5! 


11:05:5! 



when I w 




professo 


voice. 



why did you quit? 

uit because as a teacher at the time, a 
was having increasing problems with my 
an inability to speak loudly without 


getting Koalase. i knew the seven warning signs of 


11:06:0- 


11:06: 


11:06:1- 


cancer. [And ( therefore I thought I should smoke -- 


stop, ev 
my life. 



ough I felt otherwise in the prime of 


11:06:11 


So therefore you quit for health reasons? 


11:06:2: 


Well, I quit because I did not manifest, 


11:06:2422 other than the hoarseness, what I thought to be 
11:06:3023 debilitating disease at the time, but I, I thought 
11:06:3224 it would be best for me. 


•’1:06:3625 


And I felt 


I can remember now as I 
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1 DiBacco 

11:06:40 2 think about why I chose '71 to do it, the senior 
11:06:44 3 class in 1971 voted me the best professor of the 


11:06:^6 % university and I had to give a speech at 


11: 06 


commencement. And I was giving it along with Art 


ll: 06 


Buchwald. And I wanted to be able to attend all of 


11:06 


the cerdmoni^es without smoking, and so I said I was 



11:07 


11 : 07 


11 : 07 


11:07: 14*11 


11 : 07 


11:07 


11:07 


11 : 07 


going tcf stop by then, and I did. 



strike t 




|y did you smoke for all those years -- 


ring the period of time that you smoked, 
ire of the health risks associated with 


;olutely. 


I |^as required in my, the same year I 




11 : 07 


11:07 


started,^ 
And my b| 



now the seven warning signs of cancer, 
y teacher, Jack Heritage, who I can see 


11 : 07 


11:07 


to this very day, was an antismoking person, who 
would begin every day virtually with the statement 


11:07 


about how bad it was to smoke. I was very well 


11:07:5022 aware of it. But at 16 I thought I was invincible 
11:07:5223 and therefore I smoked. 


11:07:5624 


And you continued until you were 30 -- 


1:07:5825 
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DiBacco 


11:08:00 2 


4, a professor, highly educated 


11:08:04 3 professor. Why did you continue for that period of 


11: 08: (^4 4k time? 


11 : 08 



I continued because I enjoyed smoking. It 


11:08 


was a choice, personal choice that I made. I 


11:08 


thoroughly; enjoyed smoking 


11:08: 


11:08:20 9 



11 : 08 


We never 


11:08:2&L1 know the! 


Did you consider yourself addicted? 

3fael ll. you know, I never thought about it. 


:ed in those terms in those years. I 
ire times when I was ill and I didn't 



11:08 


11 : 08 


11 : 08 


11 : 08 





I would 



younger man I was exposed to influenza 
t I had more than my share of that, and 
smoking then without any ill effects. 


b. it's, it's difficult to say whether I 


was or wasrP^ the more I think about that because 


11:08 


11:08 


11 : 09 


that is y° u didn't think about. 

Q you think it would have affected the 


timing of when you stopped had the tobacco industry 


11:09 


itself come out publicly and said, smoking causes 


11:09 


lung cancer, smoking is addictive, smoking causes 


11:09:1422 emphysema? 


11:09: 1623 


No, because the first doctor I went to 


11:09:242-4 indicated that I should stop spoking. So I had 
11:09:2825 marginal high blood pressure and I was applying for 
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DiBacco 


46 



48 





my first job and he said, you know, you should stop 
smoking. 

And I said, how do you know I smoked. 

He said, I know. 

So I knew that. And I don't think 
anythin^that would have been said by anybody else 
would hePFechanged my view. I knew the risks, I 
jaking them. And it was a personal 
thoroughly enjoyed smoking. 

MR. FITZPATRICK: Take a break for a 

VIDEOGRAPHER: Going off the record. 

fcssssUa^ t 11:10 a.m. a 17 minute recess was 

taken. ) 

[E VIDEOGRAPHER: We are on the record. 


knew I 


choice 





R. ALLINDER: Thank you. 

j 

jfore we begin I would like to note for 
the record the conversation that 
Mr. Fitzpatrick and I had during the break. 

I pointed out to him that there has not 
been a revision to Dr. DiBacco's expert report 
and as is reflected on the first page of his 
report he does have an opinion with respect to 
the common knowledge of the general public of 
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DiBacco 


11:28:22 2 


the information communicated about the health 


11:28:24 3 


risks of smoking and is expected to testify 


11:28 


11 : 28 


11 : 28 


11:28 


11 : 28 


11:28 


11:28 





about that awareness. 

And there is a distinction as is pointed 
out on page 10 of his expert report which 
Mr £%Fit^zpatrick was examining the witness about 


prfor^to the break concerning the difference if 
an l^^ ween the. level of exposure or awareness 
of |l^$lti>rmat ion of the Blue Cross/Blue Shield 


11:28:5 fill 1 


.ber population versus the general 


11 : 28 


11:28 


11:28 


11:29 


11 : 29 



. FITZPATRICK: All right. Aild SO we 
ave to waste time questioning the 
on it, it is my understanding that he 
stify as to the awareness of the general 


public i and the Blue Shield/Blue Cross 




11:29 


.bers but will not testify that one group 


11 : 29 


is more aware than the other? 


11 : 29 


MR. ALLINDER: I believe that is the case. 


11:29 


THE WITNESS: That is the case 


11:29:2022 


MR. FITZPATRICK: He may testify that Blue 


11:29: 2223 


Cross had an additional bit of exposure than 


11:29: 2624 


the general public? 


1:29: 2625 


MR. ALLINDER: Yes, I believe that is also 
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DiBacco 


11:29 


11:29 


11:29 


11:29 


11 : 29 


11:29 


11:29 

11:29 


11:29 


30 2 


30 3 



42 92 


reflected on page 10 of the report. 

MR. FITZPATRICK: And he's going to 
testify, to the extent it is different from 
that general awareness testimony, to what was 
common knowledge among the public as a whole? 

K.MR.. ALLINDER: That is my expectation. 


Is that correct? 


WITNESS: That is correct 


FITZPATRICK: Okay 



BY MR. F; 


lTRICK : 


11:29:41 


:29:4 813 


11:29: 


11:29:5- 


11:29:51 



s then talk first about common 


Ipmsl. ALLINDER: Before we move on, and 

let §g#HPj jt aside for the moment that Dr. DiBacco 
has^TnBUcated that he has started to receive 


11 : 29 : 51 


andfreview individual subscriber depositions 


11:30: 


11:30:0- 


11:30:01 


and^l^nay be that he will have opinions with 
respect to them and perhaps his report will be 
revised in the future, but at the present time, 


11:30:11 


no, it is as you have just stated. 


11:30:1022 


MR. FITZPATRICK: Okay. 


11:30:1223 


MR. ALLINDER: Fair enough? 


11:30: 1224 


MR. FITZPATRICK: Fair enough. 


1 1:3 0 : 12 2 5 


MR. ALLINDER: Okay. 
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DiBacco 


11:30:14 2 


MR. FITZPATRICK: Fair enough. 


BY MR. FITZPATRICK: 


11:30 


11 : 30 


Q Let me ask you, how many depositions of 

subscribers have you reviewed to date? 


11:30 


Maybe 15 to 20. 


11 : 30 


Do, you recall which ones? 


11:30 


I can name some. 


11:30 : 36 9j 


11:30 


11:30 


11:30 


: 30 


11 : 30 




FITZPATRICK: Maybe I could short 

it and you guys can give us a list. 
ALLINDER: Of what he has already? 

FITZPATRICK: Right. 

ALLINDER: Be happy to. I am not sure 

:an do it today. 


11:30 


FITZPATRICK: No, and the names 


11:30 


wouidirt mean anything to me anyway so it is 


11:30 


notLworth to go through it, but if you could 


11:30 


that list. 


11:30: 


MR. ALLINDER: Be happy to. 


11:30 


Excuse me, and it is our intention to send 


11:30: 


all of them to him, and at some point in time 


11:31: 0022 


11:31: 0223 


if you want us to tell you that we have done 
all of that or less than that, we can certainly 


11:31:0224 


do that. 


11:31:0425 


MR. FITZPATRICK: Okay. 


INTERIM COURT REPORTING 


http://legacy.library.ucsf.efiU>tiGt/^rOiJ^a[¥/(srdiS/w.industrydocuments.ucsf.edu/docs/yqxl0001 


52259 8951 




50 


1 

06 2 
06 3 


11:31 
11:31 
11:31 
11:31 
11 : 32 
11:32 


11 : 33 : 0 A 
11:33: 



8 BY MR 


have you 


DiBacco 

Let's go off the record again for a 
minute. 

MR. ALLINDER: I am sorry. 

THE VIDEOGRAPHER: Going off the record. 
(Discussion off the record.) 

THE VIDEOGRAPHER: We are on the record. 

2PATRICK: 

m the depositions you have read to date 
able to draw any conclusions as to the 


11:33:124^1 awarenesbof^ those deponents about the health risks 


ith smoking? 

terms of which kind of depositions, 

s. Well, okay. Yes, let's talk about 
ow . 

,ve read too few of them. I am told that 
hundred plus. At this point I've only 
read 15 or 20 so I have not arrived at any 
conclusion, no, sir. 

Q Okay. Now, you asked me if I was 

referring to those depositions which implies that 
there were some other depositions. Are those the 
11:33:5224 depositions of Blue Cross employees? 

■•1:33:5625 A Yes, administrators' employees, yes, sir. 
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11:34:04 2 


DiBacco 

And have you --do you intend -- and, 


11:34:06 3 Bill, you can answer this too -- to offer testimony 
ll:34:|sf2 4^ on the awareness of Blue Cross employees about the 
11:34: WiilSf risks associated with smoking? You haven't decided 


11:34 


11:34 


11:34 



11:34 


yet ? 


11:34:30 Sf to know 


testimony 


I mean, are you asking -- 

It is not in the report, and I would like 
Lsfckat is going to be part of the 



11 : 34:3 


MRj. ALL1NDER : In the list of materials 


11 : 34 


11:34 




ha ^Aj^ i have I think on the last page or the 
exjPj|^ the last page you have a list of those 
epQj&&Byions that he has reviewed to date. 


11:34 


11:34 


l we can ask, of course, Dr. DiBacco for 
ition of this which may be necessary. 


11:34 


butfTunderstand that it is his view that Blue 


11:34 


.ue Shield employees, administrators and 


11:34 


the like were exposed to the same information 


11:35 


as the general public. But he does not intend 


11:35 


to say that they had a higher level of 


11:35:1222 


awareness than that of the general population. 


11:35:1623 


So like the Blue Cross/Blue Shield subscribers, 


11:35:2024 


he does not intend to distinguish them in any 


■•1:35:2425 


sort of qualitative way in terms of the level 
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DiBacco 


11:35 


11:35 


11:35 


11 : 35 


11 : 35 


11:35 


11 : 35 


11 : 35 


11:35 


11:35 


26 2 


26 3 



4 6.11 



. : 3 5 : 


11:35: 


11:35: 5< 


11:35:51 


of information that they had versus the general 
public. 

Does that answer your question? 

MR. FITZPATRICK: Yes, that does. 

MR. ALLINDER: But he will, of course, he 

wilp^talk about exposure to information and the 
typ!r of information that they had, just like he 
ind|^g|y^ed with subscribers earlier. 

FITZPATRICK: Okay. 



FI 


term co 


way I w 


MR. ALLINDER: Okay. 


TRICK 





uld you tell me what you mean by the 
^knowledge ? 

wish there were a better term but the 


efine it is that it is, it has become a 


11:36:0! 


11:36: 


11:36: i: 


part of [tne .culture . In other words, something is 


out the 



yt is being exposed so much, it is out 


there and becomes a part of culture from scientific 


11:36:11 


literature to common sayings to movies to 


11:36:2: 


;educational literature, it has become a part of the 


11:36:2822 society in terms of the individual knowing about it 


11:36:3223 


And if I had a better word I guess I would 


11:36:3624 call it common awareness as opposed to knowledge 
■>1:36:4025 because it is really not a word that would have fit, 
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DiBacco 


11:36 


11 : 36 


11 : 36 


11:36 


11:36 


11 : 37 


11:37 


11:37 


11 : 37 


11:37 


11 : 37 


11:37 


11 : 37 


11:37 


11 : 37 


11 : 37 


11 : 37 




48 2 I think, as well as common awareness, but it has 
48 3 become, in other words, it is the second level. 

^2 4 People are exposed, and then it is more 

than exposure, it is so much a part, it becomes part 
pFff of the culture which means that people are aware of 


it, and ^ i,s widespread through the community. 

Q p Is it your testimony that all smokers have 
been awa|p$ii©|f the health risks from 19 -- every 
person w^^^moked from 1953 to date has been aware 
of the heaXbh risks associated with smoking? 

^li^jwould say that the exposure begins in 
the^pteri ^^^ fter World War II, even earlier -- 

Q ease, I am just asking a pretty simple 

direct qgE ^fjjL ion. is your testimony that everybody, 


person w| 
of the hi 


ever smoker7\ the millions of smokers, that every one 
of them or knows the risks of smoking? 

ALLINDER: I object to the form. 

THE WITNESS: You 


BY MR. FITZPATRICK: 


11:38:0: 


When I say knew, some are dead, right, 


11:38:0222 that's what I am referring to. 


11:38 : 0623 


Yes. And I, I can't testify that every 


11:38:1424 smoker in the period since 1953 was aware of the 
*1:38:1825 risk. what I can testify to is that the information 
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11:38:24 2 
11:38:28 3 
11 : 38 :#>0 4 




11:39:1 





DiBacco 

that became available was such that it became a part 
of the common culture. 

Q Can you tell me when you think it became a 

part of the common culture? 

A It is a matter of degree in terms of 

increasing uhe common awareness aspect. 

I think it began for many individuals in 
schoolbooks and the education 
of states. I think that polls which 
jjed in terms of my exhibit list would 
§| by the time of the 1964 first 
j^rst Surgeon General's report, that it 
irt of that common awareness, a very 


it had become part? 

A The knowledge that there are health risks 

with res to smoking. 

Q Was there common knowledge that in, let's 

say, let's take in the mid-1960s, that smoking 
caused lung cancer? 

A By 1964 there was common knowledge that 

smoking caused lung cancer as illustrated by polling 
data at the time. Individuals had heard of the 
report, had heard of the Surgeon General's report, 
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DiBacco 


11:40:04 2 yes, sir. 


11:40:06 3 


Again, my question is when you say common 


11:40: 


knowledge or common awareness 


11 : 4 0 : 1"! 


11:40: 


11:40: 


11:40: 


11:40; 


11:40 


11 : 4 0 : 2 8H 





not, thaj 


but it ij 


Yes. 

-- you don't mean everybody, do you? 

.There is no way to do that, no, sir. 

fact, it is virtually certain, is it 
IStfSfne people didn't know? 

^ in, I can't say one way or the other, 
^reasonable inference that you can't be 



11 : 40 : 21 


40:3213 


11:40: 


11:40:41 


ll:40:4i 



'•erybody. 

I that's true in the 1960s, and in the 
the 1980s and in the 1990s, isn't it? 
.1, the only caveat I would say is that 


it is true ate far as an individual. 1 think if 


1970s am 



11:40: 51 


there we group of individuals, it would attract 


11 : 40 


attentiol^Mi terms of the media with regard to a 


11:40:51 


story about that. But I have never seen anything to 


11 : 40 : 5 ! 


that effect 


11:41:0- 


Well, you would agree with me, would you 


11:41:1022 not, that it is virtually certain that large numbers 
11:41:2023 of people up until today do not fully understand the 
11:41:2424 health risks associated with smoking? 


’1:41:2425 


MR. ALLINDER: I object to the form. 
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DiBacco 

THE WITNESS: I don't know that I could 
make that sort of statement. 

What I can say is my research has 
indicated that this information relative to the 
health risks of smoking has become part of our 
conpkon culture. 

BY MR. Fj^KpATRICK: 

r; 

Q ; lean you make the statement that everyone 
who is a^jp^ker or potential smoker even today is 
fully av ^re p f the risks associated with smoking? 

ALLINDER: I object to the form. 

E WITNESS: Again, you are dealing with 
ind^Adhials and I can't deal with individuals, 

I ca g fen 1 v deal with, of course, the culture. 

BY MR. FfrT^ATRICK: 

q ^^f^think you said that this evolved over 
time, co ^ t ? 

A That's correct. 

Q So that there was a certain degree of 

^ awareness in the sixties? 

A And in the fifties. 

Q And would you agree there was a greater 

awareness in the sixties than in the fifties? 

A Yes . 
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11:42 
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11:43 
11:43 
11:43 
11:43 
11:43 
11:43 
11:43 
11:44 
11:44 
11:44 
’1:44 






DiBacco 

0 And a greater degree of awareness in the 

seventies than in the sixties? 

A That is a fair inference. 

Q And a greater degree of awareness in the 

eighties than the seventies? 

A .think it is incremental because the 

material|r relative to the means by which the common 
culture L^lBtJb einq affected with regard to the 
various in which it was being affected became 

more divjelrs^i. 

you tell me what expertise you believe 
^opine on what people are aware of as 
^iat they are exposed to? 

Ten action takes place relative to just 
£on being out there, when you see 
regard to individuals taking action as 
■he material that they are being exposed 
to, that is one criterion for doing it. 

Q Are there others? 

A I think there probably are others. That's 

the first that comes to mind. 

Q Have you conducted interviews of smokers 

to determine their awareness or lack of awareness of 
the risks associated with smoking? 
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DiBacco 

A No, I have not. 

Q When you say people taking action, are you 

referring to people stopping smoking? 

A People writing their doctors with regard 

to how to stop, asking for more information, 
individuals f attending classes with regard to stop 

ny people continue to smoke, right? 

eople continue to smoke, correct? 
at's correct. 

, in determining the general level of 
common knowledge, have you taken into 
millions of Americans continue to 



^at do you conclude from it? 

^conclude that people make choices . I 
also conclude that from the literature of awareness, 
literature with respect to newspapers, magazines and 
the like, that many individuals find it very 
difficult to quit smoking. But there are 
individuals as well who as a personal choice 
continue to smoke. 

Q Would you agree with me that people who 
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1 DiBacco 

11:45:46 2 are addicted to a substance are less able to fully 
11:45:50 3 appreciate information concerning the harmfulness of 
4 that substance? 

MR. ALLINDER: Objection. 

THE WITNESS: Well, I am not a specialist 
le field of medicine and addiction. I 
speak in that field. 
iTRICK : 

have talked about common knowledge, 



is pretty common knowledge that addicts 
t is known as denial, isn't that true? 
mon knowledge in terms of addiction is, 
I think, nSTctpspread . You are asking a question in 


terms of Qj La 1 which is a facet of simply more than 
addiction JL&*. is a term that might be more 
appropriate for a psychologist, someone in that 
field. And I .hesitate to deal with those terms. 

Q All right, put it this way, you certainly 

11:46:4222 are not going to testify at trial that the fact that 

11:46:4823 people are addicts has no effect on their ability to 

11:46:5224 understand or comprehend statements about the health 

11:46:5425 risks of tobacco? 
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DiBacco 


11:46 


11:47 


11 : 47 


11 : 47 


11 : 47 


11:47 


11:47 


11:47: 


56 2 


10 3 





^ I don't understand your question, 

MR. FITZPATRICK: Would you read it back? 

(Record read.) 

THE WITNESS: I will not be testifying 

with regard to people who are addicts, and I 
thibkthat's the purport of the question that I 
seerthat you asked. 


BY MR. F§ 


LTRICK: 


ill, what my question is, do you believe 


11:47:21 


that youl 


going to -- you are going to offer an 


11 : 47 : 3( 


:47:4013 


11 : 47 


11:47:4- 


11:47:41 



offer an! 



addiction has no effect on the 
the person addicted, are you going to 
lion on that subject? 

im going to offer an opinion that the 


health risksi of smoking, including that of 


11:47:51 


addictioj 


jsas become part of common awareness and 


11:47: 


that woul 


Effect individuals who also allege to be 


11 : 47 : 5- 


addicts. 


11:47:51 


Let's -- that wasn't my question. 


11 : 48 : 0: 


Are you going to offer an opinion on 


11:48:1422 whether people addicted to smoking are not affected 
11:48:1823 in their awareness by that addiction? 


11:48:2224 


That is a realm of medicine, psychology, 


1 1:48: 2625 that is beyond my expertise. 
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DiBacco 


11:48:28 2 


Okay. In drawing your conclusions, how do 


11:48 


11:48 


11:48 


11:48 


11:48 


11:48 


11:48 


11:48 


11:48 


11:49 


11 : 49 


11:49 


11:49 


11:49 


11:49 




seal 


oafte] 



32 3 you make the distinction between people making a 
|t8 4^ choice to smoke and people who -- knowing the risks, 


and people who are unaware of the risks and smoke 
for that reason? 

. ALLINDER: Object to the form. 


THE WITNESS: You look at the materials 


re been published in the various places 
have referenced on page 2, and there is 


ref grgnc e to individuals in both categories, 
ss- lssJp%fere are individuals who write letters to 


Joc|Tyy=^ tell them they enjoy smoking, they 
havtamyie a decision and nothing will change, 
and^KVe are those who believe they are 

addirred. 


> you get a feel from reading the 
uLs that there are these two. 



11:49:11 


11:49:11 


BY MR. FITZPATRICK: 


I think my question may have been a little 


hard to understand. 


11:49: 2222 


What I wanted to know is do you make a 


11:49:3423 distinction between people who smoke because -- they 
11:49:3624 smoke in the face of the risks that they know, and 
■'1:49:4025 people who smoke not realizing the risks, are you 
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DiBacco 

able to determine that? 

MR. ALLINDER: Objection. 

THE WITNESS: There is no way to determine 
with respect to the individuals to which you 
are pointing. I am giving a trend which I have 
see^r. in terms of the literature which suggest 
thapr when you read the literature over a period 
of Lal&ej there are individuals who choose to 
smo^S^^nd there are individuals who attempt to 
quilT stroking. 

these are referenced in terms of the 

^ure. 

.TRICK : 

's talk about this, the nature of the 
ness. What would you say was common 
,out the health risks associated with 
e 1950s? 

In the 1950s you have an explosion of 
information with regard to scientific studies which 
had been -- which were made. 

Q Again, I don't mean to interrupt you but I 

don't think that's responsive. 

I am just asking you a pretty simple 
question is, what do you think was common knowledge 
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1 DiBacco 

11:51:02 2 in the 1950s, what about cigarette health 


11:51 


11:51 


11 : 51 


11 : 51 


11:51 


11:51 


06 3 consequences was common knowledge in the fifties? 
4, MR. ALLINDER: I object to the form. 


THE WITNESS; By the 1950s, cigarette 
smoking can lead to a shortened life. There 
arekart.icles with regard to athletes and their 


abifity to perform well. 



BY MR. Ft 


lTRICK: 


11:51: Q |$^pf^ain. Doctor, I don't mean to interrupt 

11:51 : 3241 you, but fwe jw ill move a lot more quickly if you just 


11:51:3' 


: 51 : 


11:51: 


11:51:4- 


11:51:51 




not what 


simple 



Allinder is a good lawyer, he can 
ctra information if he would like to. 


^just asked the straightforward question, 
' exposure was or how people now it, my 


on is, what diseases caused by 


11:51:5: 


cigarette smoking -- strike it. What I want to know 


11:51: 


is what 


>elieve the common knowledge was about 


11:51:51 


health risks associated with smoking in the 1950s . 


11 : 52 : 0< 


In the 1950s -- 


11:52:01 


MR. ALLINDER: Excuse me just a second. 


11:52: 0222 


I don't want to quarrel with you 


11:52:0423 


concerning your characterization of his prior 


11:52: 0624 


answer, but I think he was trying to be 


1 1 : 52 : 0825 


responsive to you and we will let the witness 
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DiBacco 

take another shot at it . 

MR. FITZPATRICK: Okay. I don't want to 
quarrel about it, we did raise this ahead of 
time, as you know. 


MR. ALLINDER: I know that. 

MEU FITZPATRICK: And I refrained from 
zo the judge on assurances that we 
have this problem. 

, when I ask what's common knowledge, I 
ink it is responsive to tell me what 
lete did. I have a specific question 


^ant to know is the -- I thought it was 
I want to know what was the common 
know^^e, what diseases did everybody know 
were! caused by cigarette smoke in the fifties. 

W-l&Ryj ALLINDER: I don't want to continue 

this debate either. I think that the answer 
that he started to give you was responsive, and 
perhaps as you have restated it and maybe he 
understands it better and he can get at exactly 
the information that you are trying to elicit 
from him. 

MR. FITZPATRICK: Fine. 
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DiBacco 


11:53:06 2 


THE WITNESS: May I answer? 


11:53:06 3 


MR. ALLINDER: Yes. 


11 : 53 : 0 ! 


BY MR. FITZPATRICK 


Yes . 


11:53: 


11:53 


11:53: 



knowledg 


Cigarettes will stunt your growth, common 



Do they stunt your growth? 


11:53:14 Sfi 


11:53: 


11:53:11 



ALLINDER: I object to the form. 

WITNESS: I, I, I don't deal with the 

veracity, as I indicated to you 


11 : 5 3 : 18i 


:53:2213 


11:53: 



tarettes will stunt your growth, 
fin nails, COFFIN, nails, which 


11 : 53:3- 


11:53:3 


11:53:31 


11 : 53 


11 : 53 : 4C 


refa wide degree of problems, it is going 
to iciTl\you, that term was widespread by the 



ir«g fiend by the 1950s, which meant an 
addictive nature to cigarettes. 


11:53 ;5: 


Tobacco heart which was widely used in the 


11:53:51 


1950s to describe a whole host of maladies. 


11:54:0022 


I would say by the 1950s, before the 


11:54:0223 


effect of the studies that were being done in 


11:54 : 0624 


the fifties were finished, those were common 


’1:54:1025 


know1 edge. 
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DiBacco 


BY MR. FITZPATRICK 


11:54:14 3 


What would you say was common knowledge 


11 : 54 


11 : 54 


11:54 


11:54 


11:54 


11 : 54 


11 : 54 


11 : 54 


11 : 54 


11:54 


11 : 54 


11 : 54 


about the health risks of smoking in the 1960s? 

A By the 1960s lung cancer, heart disease, 

circulatory ills, shortened life, and the beginning 
of a comfmon knowledge with regard to smoking and 


pregnane! 


1960s? 






iu think this was common knowledge in the 


rtj began - - 

Up. ALLINDER: I object to the form. This 


FITZPATRICK: What he just said 

make sure that I got -- that he 


what I was asking 


by mr. Fitzpatrick: 


11:54: 


ir testimony is that it was common 


11:54: 51 


knowledge in the sixties that cigarette smoking 


11:55:0: 


caused lung disease, is that right? 


11 : 55 : 0< 


It was common knowledge. 


11 : 55 : 0622 


Lung cancer? 


11:55:1023 


Yes, lung cancer, heart disease, I 


11:55:1424 indicated circulatory ills and I indicated as well 
"*1:55:1825 the beginning of common knowledge relative to 
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DiBacco 


11:55:22 2 smoking and pregnancy. 


11:55:24 3 


This was at a time when the tobacco 


11:55: 


industry was vigorously disputing the conclusions 


11 : 55:31 


11:55: 


11:55 



reached by the Surgeon General, isn't that correct? 
MR. ALLINDER: I object to the form. 

KJTHP WITNESS: This was at a time when the 


11:55:38 8 


tobarcTco industry did argue with respect to the 


11:55:40 9! 


General's report that more research 


11:55: 


:o be done, this was at that time, yes. 


11 : 55 : 4< 


iTRICK: 


:55:5213 


it your testimony that by the 1960s the 


11:55: 


populat i< 


general was able to filter out and 


11 : 55 : 51 


decide wl 


is right and who was wrong on this, what 


11:56: 0! 


the tobacco'\ndustry then called a controversy? 


11:56: 0 2. 


MR.. ALLINDER: I object to the form. 


11:56 


WITNESS: My testimony is that 


11:56:11 


according to the polls at the time and the 


11 : 56 : I! 


literature at the time, which was being 


11:56:1* 


disseminated, that the information that was 


11:56: 1822 


coming from the Surgeon General and public 


11:56:2023 


health officials was drowning out the 


11:56:2424 


information which was being disseminated by the 


1:56: 2825 


tobacco industry. 
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DiBacco 

BY MR. FITZPATRICK: 

Q Not taking into account advertising by the 

tobacco industry? 

A I did consider advertising -- 

MR. ALLINDER: Excuse me. I object to the 


G.o ahead . 

TRICK: 

ll did? 

$ 

3 

id look at advertising as I looked 
^f these materials, 
be I misunderstood your testimony 
hought you had not done that. 

You asked me whether or not I could 
make cer ^a^ conclusions based upon it and I did 
take i ss im wi i t-.h that. You didn't ask me whether or 
k at advertising. 

So you did review advertising? 

Yes, sir, I did. 

But you didn't, you didn't have the 
expertise to draw an inference as to how that 
affected the common knowledge of the mix of 
information or the common belief of people? 

A Well, I had expertise as a historian with 
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11:57:24 2 
11:57:26 3 





11:58 : 4023 
11 : 58 : 4 4 2 4 
’ 1:58 : 4 6 2 5 


with he 


DiBacco 

respect to advertising. First of all, my attempt in 
terms of research was to ascertain smoking and 
health information which was being disseminated. 

And the smoking and health information is not 
disseminated in advertising. 

And certainly by 1955 the Federal Trade 
Commissi i forbade the tobacco companies to deal 
|matters in advertising, 
fcondly, I looked at advertising with 
lucation which was being pursued at this 
|lier which taught kids in schools to be 
advertising. 

I did not rely upon advertising as a 

poking and health information. 

% 

^d lastly, in the Engle case I did a 
random s looking at newspapers I had examined in 

the Engl| gse to ascertain whether or not there 
were advertisements and whether these advertisements 
overwhelmed in sheer numbers the smoking and health 
articles that were being disseminated in a sample of 
newspapers, and I found to the contrary, that the 
smoking and health advertisements or the smoking and 
health articles far outweighed in sheer number those 
of advertising by the tobacco companies. 



INTERIM COURT REPORTING 

http ://legacy.library.ucsf.e^ticK^r0yt4lEtf)/jiscMvw.industrydocuments.ucsf.edu/docs/yqxl0001 


52259 8971 




70 


DiBacco 


11:58:48 2 


Did you review magazines when you did 


11:58:48 3 that? 


11:58: 


11 : 59 



A I did not review magazines for the Engle 

case in large part because the plaintiffs read 


11:59: 


newspapers and very few magazines 


11 : 59 


Q KHave you reviewed magazines in preparation 


11:59: 08 T for thisFTase? 


11:59:12 91 


11 : 59 


regard t 



And I have indicated I think with 
se magazines which were reviewed in 


11:59:2 OJL1 terms of: my production list. 


11:59:2 



the newspapers were far and away the 


ma*£Qmpmant source. 


11: 5! 


11:59:3 6f3i5j| advert is 


11:59:3! 



re are many, many, many, many 
s for cigarettes in magazines, aren't 


there? I—- 


11 : 59 : 4( 


■ ALLINDER: I object to the form. 


11:59: 


WITNESS: I don't know how to answer 


11:59:4 


11:59:4- 


that, many, many, many. 


BY MR. FITZPATRICK: 


11:59:41 


There are a lot, aren't there? 


11:59: 5022 


My experience, I am an avid reader, the 


11:59:5623 magazines that I read have very few advertisements. 


11:59: 5824 


What about the magazines that teenagers 


■’2:00:0025 read, do you take those into account? 
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DiBacco 


12 : 00:08 2 


During the period of my looking at 


12:00:12 3 magazines with regard to preparation for this case I 


12:00 


did not read teenage magazines. 


12 : 00 


I apologize to the extent this is 


12 : 00 


12 : 00 


12 : 00 


12 : 00 



repetitious but I want to make sure we get it right. 

K x pap you tell me everything that you rely 
on in reaching your conclusion that the health risks 


of smokii 


ire and are common knowledge? I want an 


12 : 00 


exhaust ii 


12 :0 0 


the exhaustive list since we have it 


12 : 01 


12 : 01 


12 : 01 


12 : 01 


0413 



to do it: 


\e is on page 2 of my expert report- If 
:e to go through that I would be happy 



Q ^Pfjtoj. my question is, I guess, and I should 
have made itj clear, is there anything more than what 


12 : 01 


is here. 


12 : 01 


12:01 


MR. ALLINDER: And, of course, for the 


12 : 01 


record, we know that there has been a reliance 


12 : 01 


list provided for this witness. 


12;01:2422 


MR. FITZPATRICK: Yes. I am really 


12 : 01 : 2623 


looking more substantively. 


12 : 01 : 2624 


MR. ALLINDER: I understand 


BY MR. FITZPATRICK: 
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DiBacco 

Q If you can tell me other than the things 

that you have listed here, have you done any other 
work to determine what people know as opposed to 
what they were exposed to? 

A I think I have provided that in the 

reliance 1 i^ut which you got, the 300 plus pages. 

oint that represents the material on 
relied. 

ALLINDER: Let me interrupt. I want 

sure there is not a misunderstanding 
is . 

DiBacco has reviewed much material as 
ated in his expert report, some of 
Ixp listed in his reliance list that we 
>rjsvided to you which at the present time 
the individual documents that he 
intpm^l to or may include in his testimony at 
trial. 

But there certainly is the larger body of 
materials that he has reviewed as is indicated 
in his expert report which is greater than the 
reliance list itself. 

MR. FITZPATRICK: I understand that. 

MR. ALLINDER: Okay. 
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DiBacco 

MR. FITZPATRICK: It is the material on 

which Dr. DiBacco bases his opinion is 
generically of the type that is described in 
the report? 

MR. ALLINDER: I think that's what he 

r^ight. 

THE WITNESS: Yes. 

. FITZPATRICK: And with the exception 
not sure whether the subscriber 
ions are referenced in here, but I would 
m as included. 

TRICK: 

my question is other than that, other 
criber depositions and other than the 
material srically listed in here, is there 


that you have relied upon to come to 
the concur 5 4fons about general awareness or common 
knowledge? 

A I try to be very careful, Mr. Fitzpatrick, 

if in my expert report to designate on page 2 and page 
3 that I have relied upon my education, teaching and 
experience of 34 years which I can't quantify on the 
reliance sheet, as well as the specific issues which 
are contained in terms of the reliance material 
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12:03:58 2 
12:04:04 3 
12:04: 
12:04: f* 
12:04: 
12:04: 
12:04: 
12:04: 3j 
12:04: 
12:04: 3 8^y 
12 : 04:41 
: 0 4 : ?4 13 

12 : 04 : 51 


12:04: 5- 
12:04: 
12:05:01 
12:05:0! 

12 : 05 : 0< 
12:05:1022 
12:05:1223 
12:05: 1424 
*2:05:1825 



DiBacco 

which are drawn from those specific areas which I 
mention in terms of the top of page 3 there. 

Q Fair enough. That general experience 

includes the fact that many, many, many people 
continue to smoke, in the millions, am I correct? 

A K.That's general experience, yes, sir. 

Q ^ And it is fair to say that the tobacco 
indust ryl^y^ sought to encourage people to continue 
to smokef^l I right? 

ALLINDER: I object to the form. 

WITNESS: Everyone who sells a product 

m paps !'ro fojtf nmon sense point of view, I am not an 
exp||^^^in terms of marketing and the like, 
woup jP^ icourage people to buy their product 
BY MR. F^^^\TRICK: 

Q ^A||d you have read materials, you have seen 
ads and 


l^ have read the articles or statements by 
the tobacco industry that tend to downplay or deny 
the health risks associated with smoking, correct? 

A I have, and I found that those latter are 

minuscule compared to the materials which are 
presented about the health risks of smoking. 

Q You have seen the tobacco industry has 

done that, I am not asking about the quantity, they 
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DiBacco 

have done that, is that correct? 

A Yes. And I have indicated how that has 

been done relative to disputing the matter of only 
the statistical association with lung cancer as well 
as the demand for more research and the search for 
be causation. 

Q A.nd further they denied, outright denied 

that smo kiest was addictive, isn't that correct? 

. ALLINDER: I object to the form. 

WITNESS: The tobacco industry given 

t in time, you didn't give me a point 
, you just indicated generally. 

TRICK: 

's say any time up to and including 
tobacco industry ever admit that 
ddictive? 

, ALLINDER: I object to the form. 

THE WITNESS: The tobacco industry did not 
to the best of my knowledge make that 
statement. The Surgeon General made it in 
1988 . 

BY MR. FITZPATRICK: 

Q And it is fair to conclude that the 

tobacco industry in arguing that there is need for 
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DiBacco 


76 





bee 




more science or that it hasn't been established that 
lung cancer is caused by smoking or that cigarette 
smoking is not addictive, they have a point when 
they do that, there is a reason for why they do 
that, isn't that true? 

ALLINDER: I object to the form. 

THE WITNESS: Well, you are asking me to 

in industry expert and I am not. 

^can tell you that from my reading of the 
ire that the term addiction has been 
in one of two ways. One term is that 
lot stop, and the other term is it is 
ficult to stop but many people can 

My\ experience has been as a smoker that 
you feani become addicted, we didn't use the term 
add lA^ j. we used the fag fiend as I recall in 
the 1950s, but that you can quit so I think 
there is disagreement as to how you define 
addiction. 

BY MR. FITZPATRICK: 

Q Still, I am asking you, you are an expert 

on common knowledge, you are an expert on the 
culture as a whole, you have read a great deal of 
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12:08:2822 
12:08 : 3023 
12:08: 3424 
2:08:3825 


DiBacco 

material on the subject of smoking and health, you 
have read a great deal of material by the tobacco 
companies on the subject, my question is, why do you 
think the tobacco industry continued and continues 
to this day to question the link between smoking 
and, lethssay, lung cancer. 

MR^. ALLINDER: I object to the form. 

WITNESS: You are asking for their 

int^PHW^nd I don't know the intent of the 
tob&s^i companies. 

BY M. F ’RICK: 

can't draw the inference that they are 
>ersuade smokers or to alleviate the 
:ers so that they will continue to 


You are dealing with intent, I have 
.ling with that. 

MR. ALLINDER: Excuse me, I object to the 

form. 

si BY MR. FITZPATRICK: 

Q You can't sitting here just make the 

common sense inference that the reason why the 
tobacco companies question or contend that there is 
not a link between smoking and health is because 
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1 DiBacco 

12:08:40 2 they want people to continue smoking? 


12:08:40 3 


I2:08:f2 4\ 


MR. ALLINDER: I object to the form. 

THE WITNESS: As I indicated to you 


12 : 08:41 


12 : 08 


12:08: 


12:08: 


12 : 08 : 5J 


12 : 09 


12 : 09:0< 




before, my understanding of what I have read 
through the literature of the tobacco 
industry's position is that the tobacco 
industry takes issue, took issue early on in 
the|iftM)s with the statistical correlation, 


re research, did not argue that smoking 
and urged further research as well as 



12:09:11 


: 0 9 : 1213 


12:09: 


12:0 9 : 2i 




:ing of a scientific causation, 
that's my understanding through my 


of the literature what the tobacco 


was doing. 


BY MR. FITZPATRICK: 


12:09:2 


it's your understanding in the context 


12:09: 


of your 


understanding that there was an 


12:09:21 


overwhelming body of information that smoking caused 


12:09:31 


health risks and that everybody else was aware of 


12 : 09 : 31 


12:09:3422 


iit, right? 


There was an overwhelming public health as 


12:09:4023 well as other avenues which suggested, made very 
12:09:4224 clear to the general public that there were smoking 
"?:09:4425 risks, that's correct. 
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12:09 
12 : 09 
12 : 09 
12:09 
12 : 09 
12 : 09 
12 : 09 
12 : 10 
12 : 10 
12 :10 
12:10 
: 10 
12 : 10 
12 : 10 
12 : 10 
12 : 10 


12:10:3 

12 : 10:3 

12:10:3 




1 DiBacco 

46 2 Q So everybody was aware of this except the 

48 3 smoking companies, except the tobacco companies, is 
pt) that your testimony? 

MR. AtiLINDER: I object to the form. 

THE WITNESS: No, that is not my 
t e s many. 

testimony is that the public health 
ijty and many other areas of American life 

I 

jrly on pointed to the health risks of 

The tobacco company position was that 
ould be more research because the 
ical correlation had been made and not 
ffic determination. 

e tobacco industry in my reading of the 
mat'e p.s did not indicate that smoking was 
saflg 

BY MR. FM^ATRICK: 

Q And my question is are you not able to 

draw an inference as to why they did that in light 
of what the Surgeon General was saying or what in 



10 : 4022 

light 

of what 

other health 

authorities 

were saying 

10 : 4023 

why? 






10:4224 


MR . 

ALLINDER: 

I 

object to the form. 

10:4225 


THE 

WITNESS: 

You 

should ask 

them. I am 
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DiBacco 


12 : 10 


12 : 10 


12 : 10 


12 : 10 


12:10 


12 : 10 


44 2 


not an industry expert. 


44 3 BY MR. FITZPATRICK: 



Q But it is pretty clear, isn't it, that 

they did it to persuade people to smoke? 

A I don't know. 


ALLINDER: Same objection. 


BY MR. FITZPATRICK: 


12:10:56 9 ? 


12 : 11 



awarenesi 


ild you agree with me that the degree of 
affected by the quality of the 


12:11:02^1 informati on fc hat is provided to the public on any 


12:11 


12 : 11 




rould say quality and quantity. 

I it is affected by the source of that 


12:11 


12:11 


12:11 


12:11 


12:11 


informatkiC^ is it not? 


can be. 


it earn 



^rtainly if the Surgeon General says it 
®re weight than if you or I published an 


ad saying that cigarette smoking is dangerous for 


12:11 


you? 


12:11 


Polls reveal that indeed the Surgeon 


12:11:3022 General's stance with regard to health matters is 
12:11:3423 viewed very seriously by the public. 


12 : 11 : 3624 


Would you agree with me if the 


’2:11:3625 manufacturer of the product made the statement that 
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DiBacco 


12:11:42 2 cigarettes caused lung cancer, that that would 
12:11:46 3 produce a higher degree of awareness in the general 


12 : 11 : 


public? 


12:11 


12 : 11 : 


12 : 11 : 



A I don't know with regard to the I the 

awareness which is so widespread. I think people 
look forKinformation with regard to products from 


12 : 12 : 


12 : 12 : 0 , 


12 : 12 


12:12: i: 


many sources. The manufacturer is one source. But 



the indi| 
inf ormatl 
smoking.| 



|al looks to many sources for 
^ I don't know that with regard to 


12 : 12 : 1 - 


:12:1613 


12:12 : 




become p| 


|at I do know is that there is a vast 
|rmation which has been disseminated and 
lof what I call common awareness with 


12 : 12 : 2 ! 


regard t^Pcrie health risks of smoking. 


12 : 12 : 2 ‘ 


“§ilt you also testified that that has been 


12 : 12:21 


an incre ment al effect, is that right? 


12 : 12 


i is incremental, no doubt about that, 


12:12:3' 


and the incremental aspect of it would really start 


12:12: 4< 


before we have the plaintiffs in existence. In 


12:12:4! 


other words, you don't have a Blue Cross in the 


12:12:4622 first part of the 20th century but you do have 
12:12:5023 already because of tobacco products the beginning of 
12:12:5224 this common knowledge. 


2:13:0025 


Let's look at this issue of, the knowledge 
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DiBacco 

becomes incremental. And so to the extent it is 
becoming incremental what we are really saying more 
and more people know more and more about the 
subject, correct? 

A That's correct. 

Q K^npi I think you have already testified 
that the^numbers of people and the degree of 
knowledgj^pg^w over the fifties and sixties and 
seventie^^prrect? 

ALLINDER: I object to the form. 

WITNESS: I think that's a fair 

,nf LrJuic e relative to the amount of material 
tha^^^S^ coming out . 

BY MR. F^^^TRICK: 

Q in 1964, let's just assume for a 

moment that rather than contesting the Surgeon 

t, the tobacco industry publicly stated 


General 

that their product caused lung cancer, caused 
emphysema, caused heart disease, would that not have 
increased the awareness and made a greater degree of 
awareness possible at an earlier time? 

MR. ALLINDER: Objection. 

THE WITNESS; That's speculative. I can't 
deal with speculation. That's speculative, 
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DiBacco 


12:14:22 2 


hypothetica1. 


BY MR. FITZPATRICK: 


12 : 14 



12:14:2W peopli 
12 : 14 : whom? 

12:14: 3^#^ A 

12:14:i2_£L Q 


12:14:34 9d inferenc 


12:14: 


Q You are drawing conclusions as to how 

people were aware by virtue of what was said and by 


manufacti 


Tha t' s correct. 

I am asking you now, you can't draw an 


ther the tobacco companies themselves. 


of the product, if they had come out 



12 : 14 : 40 ^ 


12:14:4 


:14 : 4413 
12 : 14 


and said 




s product kills, this product causes 
that that would not have had an effect 
1 awareness of the public? 

ALLINDER: I object to the form. 


12 : 14 : 46 ? 


12:14:5 


WITNESS: Again, I don't know, because 

of the fact that so many individual other 


12:14: 5 4| 


of information are coming out which 


12 : 14 : 58i 


>u it is bad, and it is also clear from 


12 : 15 : 00? 
12 : 15 : 04§ 


reading the newspapers and doctors' advice 
columns, and people writing in that people say, 


12:15:063 


it really doesn't matter what you say or 


12:15: 0822 
12:15:1023 


anybody else, I am going to smoke. 

So I don't know. You are asking me a 


12:15: 1224 


hypothetical, speculative question 


BY MR. FITZPATRICK: 
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to the r; 


DiBacco 

Q I am not asking you what their conduct 

would be, I am asking you about what their level of 
awareness would be and the level of common knowledge 
would be. And had the people who actually made the 
product, who stood to gain if people bought it and 
to lose iNfithey didn't, had they come out and said, 
this product causes lung cancer, would that not have 
increase|f^ degree of awareness in the society as 
of smoking? 

ALLINDER: Objection. 

WITNESS: I don't know. That's a 

ive/would have/should have question. I 
iswer that. 

ITRICK : 

Ts\it common knowledge as to the degree of 
risk of incur ring. for example, lung cancer from 
smoking? 

A The degree of risk -- 

Q Do you know how more likely a smoker is to 

incur lung cancer than a nonsmoker? 

A From the literature that is being 

disseminated, and it is not necessarily always the 
same, but it is a, many times that of a nonsmoker, 
The risks with respect to smoking are 
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DiBacco 


12:16:50 2 disseminated in the materials and often the risks 


12:16:54 3 are couched with respect to other factors in a 


12:16: ^8 4t person's life. For example, one of the newspapers 


12:17 


read, "Smoking and on the Pill, Write a Will," 


12 : 17 


that's the title of a newspaper article. 


12:17 


So, these risks are not necessarily 


12:17 


delineated by any specific quantification. 


12 :17 


you know how many times more likely a 


12 : 17 


smoker tlH^a nonsmoker is to get lung cancer from 


12:17:2(111 smoking?^ I jam sorry, let me rephrase that. 


12:17 



i you know how more likely it is that a 


' : 17 



get lung cancer than a nonsmoker? 


12 : 17 


ill, from the literature that I have 


12 :17 


read, it^iFhges from the statistics I have seen 


12 : 17 


quoted f^ForcP\f ive to ten times more likely. And it 


12 :17 


is not npcesssarily one or the other. I have seen a 


12:17 


wide va: 


12:17 


Do you believe that that is common 


12:17 


knowledge? 


12 : 17 


I believe that people know that there are 


12:17:5022 risks. 


12:17:5223 


I am just asking you a specific question. 


12:17:5224 


Yes . 


2:17:5425 


Please answer my question. 
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DiBacco 


12 : 17 


12 : 17 


12 : 18 


12 : 18 


12 : 18 


12:18 


12:18 


12 : 18 


12 : 18 


12 : 18 


54 2 


56 3 



A Right. 

Q Do you believe that it is common knowledge 

among smokers, or the people, the population at 
large, that if they smoke they have a five to ten 
times as much chance of getting lung cancer than if 
they donH smoke? 


MR. BAILEY: Objection. 

||M E WITNESS: I don't know if they know 

sgjj| ecific figure but I think they do know 
there are a multi-fold risk. 




’ : 18 : 2213 


12 : 18 : 


12:18:21 


12:18:21 



companie 




iTRICK: 


u would agree with me that tobacco 


w that information, right? 
ALLINDER: I object to the form. 

WITNESS: I don't know. 


BY MR. FITZPATRICK: 


12:18: 


you seriously doubt that they know it? 


12:18: 3- 


Again, you are asking for speculation. I 


12 : 18 : 31 


don't know. 


12:18:41 


Do you know how more likely it is for a 


12:18:4622 smoker to get emphysema than for a nonsmoker? 


12 : 18 : 4823 


What I have read in terms of the 


12:18:5224 literature is that about 85 to 90 percent of all 
2:18:5625 emphysema cases are found in smokers. 
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DiBacco 


12:18:58 2 


Do you believe that that is common 


12:18:58 3 knowledge? 


12:19: 


I believe from the reading that 1 have 


12 : 19:01 


12:19: 


12 : 19 


12:19: 16 




done that individuals know that there is an 
increased risk. The specific percentage, I don't 
think that v ' s probably known commonly. 


12:19:26 9j has ever 



12:19: 


12:19:31 


percent 


Do you know whether the tobacco industry 
^sealed to the public at large that 85 


physema is caused by smoking? 
ALLINDER: Objection. 



12:19:3 


12:19: 


12:19:31 


12:19:4; 




the publi 



WITNESS: I don't know that 


TRICK: 

you know whether they ever revealed to 
large that a smoker is five to ten 


times mofe lUke1y to get lung cancer than a 


12:19: 4- 


nonsmoker? 


12 : 19 


ALLINDER: Objection. 


12:19:4' 


THE WITNESS: I don't know that. 


12:19:41 


BY MR. FITZPATRICK: 


Do you know the increased risk that a 


12:19:5022 smoker has of incurring heart disease? 


12:19 : 5623 


Again, from reading the literature, it 


12:20:0024 varies, depending upon other factors in the person's 
2:20:0225 health, whether they have other maladies such as 
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1 DiBacco 

12:20:06 2 diabetes, if they had diabetes, it would be 
12:20:10 3 increased, but it is several times that of someone 
12:20:1*2 who does not smoke. 




12 : 20 


12 : 20 : 


12 : 20 : 


12:2 0 : 


12 : 20 


12:20 


12:20 


12:20 


:20:4213 


12:20 


Q Do you know whether that information is 

common knowledge? 

A Kj Relieve what is common knowledge is that 
there isha areater risk. The specific percentage in 


terms of 


industry| 





telling 


s, I don't think that's so. 
again, are you aware of the tobacco 
informing the public -- well, let me 


i you aware of the tobacco industry ever 
>ublic that there are diseases 


12:20 


associatejrw.ith smoking? Have they ever told the 


12 : 20 


--—- 

public that?] 


12:20 


I indicated before, I know of, at this 


12:21 


moment l 


>king at, thinking about the literature 


12:21 


which I have reviewed, the tobacco industry 


12:21 


statement is that which I indicated earlier and 


12:21 


therefore the answer to your question is no. 


12 : 21:2222 


And I know we had a colloquy about this, 


12:21:2823 but just to be sure, you will not testify, you do 
12:21:3424 not plan to testify presently that the Blue Cross 
3:21:4025 subscribers were any more aware of the dangers of 
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DiBacco 


12:21:42 2 smoking than the public in general? 


12:21:48 3 


12 : 21 : 


12 : 21 : 



A At this point I am going to, I have 

indicated that I will testify that Blue Cross/Blue 
Shield subscribers had an additional layer of that 


12 : 22 


awareness. That doesn't mean in terms of any sort 


12 : 22 : 


of sophisticated formula or quality assessment, but 


12:22:10 8 they hadran additional layer of awareness. That's 


12:22:10 9J what I a 


12 : 22 : 


12:22:16UL will advj 



juing 


iy. But -- and 1 am sure your counsel 
'ou that it is important that you answer 


12 : 22 : 18 ; 


: 22 : 


12:22 


12 : 22 : 2 ; 


12 : 22 : 2 < 




testimony 


question. 



understand that will be part of your 


^y question is a little different. 


12 : 22:2 


12 : 22 


testimony 


I^atn simply seeking to confirm that your 
Jkfel least at this point you do not intend 


12:22:3' 


12:22:41 


to opine that subscribers of Blue Cross are more 
aware of the health risks associated with smoking 


12 : 22 : 4 ! 


than the public at large, is that correct? 


12:22:5422 


No, that is correct. 


12:22 : 5823 


MR. ALLINDBR: Vin, how long do you intend 


12:22: 5824 


to go before lunch? 


•2:23:0025 


MR. FITZPATRICK: We can break now. 
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DiBacco 

MR. ALLINDER: I need a short break soon 
if you intend to go for a while. 

MR. FITZPATRICK: I hear you, I hear you. 
THE VIDEOGRAPHER: Going off the record. 
(At 12:24 p.m. a luncheon recess was 



24 

25 
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13 : 14 
13 : 16 
13 : 16 
13:16 


1 

14 2 
44 3 



13:17:5422 
13:18:0423 
13:18:0624 
'3:18: 0825 


DiBacco 

AFTERNOON SESSION 
1:16 p. m. 

THE VIDEOGRAPHER: We are on the record. 
You may begin. 

BY MR. FITZPATRICK: 

Ck|od afternoon, Dr. DiBacco. 

Good afternoon, Mr. Fitzpatrick. 
l*d you in your gathering of materials on 
te your opinion consider any information 
to doctors by the tobacco industry? 
had no way of considering such materials 
consider any of those materials, no, 


sir. 

Q ii#*fji d the tobacco companies or any of the 
attorney reform you that the tobacco industry did 
send su dh..■ma teria 1 s to doctors? 

. ALLINDER: I object to the form. 

THE WITNESS: No, never mentioned that, 

never came up. 
j BY MR. FITZPATRICK: 

Q Would you agree that it would be relevant 

to your testimony as to the degree of awareness to 

know what information was being disseminated to 
physicians by the tobacco industry? 
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DiBacco 


13 t18 : 16 2 


It would be one source of information. It 


13:18:18 3 would be a source of information that would be 


13 : 18 


13:18 


13:18: 


13 : 18 


13:18 


13 : 18 


13 : 18 


13 : 18 


13 : 18 


13 : 19 


13:19 




considered along with the others. That would be a 
source of information, yes, sir. 

Q In your report you mention wellness 


programs' 


health, | 


5613 i^p^bse 


iducational programs engaged in by Blue 


Cross with -Uieir subscribers relating to smoking and 




1iteratu 



at's correct. 

e you aware that insurers in general 
hose activities or attempted to engage 
ivities? 

kas aware through the reading of the 
hat there were many, many groups of 


13:19: 


13:19 


which insurers were a part in terms of advising 


their suj 


fibers about the health risks of smoking 


13:19 


and offei 


certain incentives for them to quit. 


13:19 


Did you come across any documents that 


13 : 19 


indicated an attempt by the tobacco industry to 


13:19: 


^pressure life insurers and health insurers to 


13:19:3622 refrain from engaging in such educational 
13:19:3623 activities? 


13:19:4424 


No, sir. The only thing I came across was 


3:19:4425 I believe in reading the complaint which your 
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DiBacco 


13:19:50 2 company filed, there were references to that. 


13:19:54 3 


But you were not provided by defendants 


13 :19 


13:20:0 



with any documents that would reflect those 
activities by the tobacco companies? 


13:20: 


MR. ALLINDER: I object to the form. 


13:20 


KvTHE WITNESS: Remember, I'm going into the 


13:20: 


13:20:1 


13:20: 


13 ; 20 :144 




pubnc. x realm, that which is public, and 


e I dealt with all those records from 


fers to books to magazines that were in 
^Lic arena. So I was not provided with 


13 : 20 : 11 


13:20: 


13 : 20 : 4< 
13:20:41 




to testi 


rate documents, no, sir. 


TRICK: 



e you ever been qualified as an expert 
out common knowledge on any subject? 


MR\. ALLINDER: I object to the form. 


13:20:4! 


WITNESS: In terms of - 


13:20: 


i. FITZPATRICK: Excuse me 


13:20:4i 


What is the problem with that one? I will 


13:20:41 


13:20:51 


correct it if there is a problem. 

MR. ALLINDER: Okay. You are, if I 


13:20:5422 


understand your question, and this is where I 


13:20: 5623 


am not sure that it is clear either to me or to 


13:21:0224 


the witness, are you asking Dr. DiBacco what 


3:21: 0625 


his understanding is with respect to a ruling 
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DiBacco 


13:21 


13 : 21 


13:21 


13 : 21 


13 : 21 


13:21 


13:21 


13:21 


13 : 21 


13:21 


12 2 


16 3 




by any court as to his qualifications as an 
expert to testify by opinion evidence or 
opinion testimony on the subject of common 
knowledge? 

MR. FITZPATRICK: Yes, that's right. 

Kjmr,. ALLINDER: I don't think your question 


was^that clear. 


. FITZPATRICK: Fair enough, that's why 


I q^^^ion you. 

ALLINDER: Okay. 


:21:3013 


13:21: 


13:21:4: 


have you| 


lICK : 



jj with that amendment, my question is 
ithe best of your knowledge ever been the 


subject 0#% court ruling that you were qualified as 


13:21:41 


an expertT& testify on the subject of common 


13:21:5: 


knowledge? among the American public 


13:21; 


13 : 22 : 0 ( 


13:22:1- 


the best of my knowledge, I have no 


knowledge of that. 


And prior to today have you ever testified 


13:22:2! 


in any forum about the common knowledge of the 


13:22:2422 American people on any subject? 


13:22:2623 


MR. ALLINDER: I am going to object. You 


13:22:2824 


want me to explain again? 


'3:22:3025 


MR. FITZPATRICK: Yes. 
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DiBacco 


13:22:32 2 


13:22:36 3 


13 : 22 


13:22 


13 : 22 


13:22 


13:22 


13 : 22 




BY MR. F 


MR. ALLINDER: 1 think your question is 

intended still to look at his testimony as an 
expert witness in a smoking and health cases. 

I don't think your question is so limited. 

MR. FITZPATRICK: No, I am sorry, I meant 

it bob ; e broader than that. I wanted to know, 


I air looking at his qualifications to testify 
ahotites^nmmon knowledge, And my question is: 


RICK : 


13:22: 5< 


13:22:5 


:23:0013 



13:23: 


13:23: 1< 


13:23:1 


13:23:1 


13:23: 


13 ; 23 : 1< 


13:23:21 


13:23:2' 


13:23:2822 


13 : 23 : 3023 


thepiis^bji 


'e you ever testified in any forum on 
>f the common knowledge of the American 


pi URL ALLINDER: Objection. Testified in 
any g^Tn um, judicial, regulatory, administrative 
probeecMng, is that the idea? 

r*MRi. FITZPATRICK: I mean anywhere, any 


tes^M^y whatsoever. 

MR. ALLINDER: But you are seeking to 
distinguish by your question any publications 
or speeches that he may have had as a historian 
over the years about matters of common 
knowledge to the American public? 


13:23 : 3224 


MR. FITZPATRICK: Yes, I will ask that 


*3:23:3225 


next . 
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DiBacco 


13 : 23 


13:23 


13:23 


13:23 


13:23 


13 : 23 


13:23 


13:23 


32 2 


34 3 




4 6 9T 


MR. ALLINDER: Okay. 

MR. FITZPATRICK: What I am addressing my 
question to is testimony. And I am including 
in that any kind of testimony, regulatory, 
court, whatever. 

kMR, ALLINDER: Trial, deposition? 


MR. FITZPATRICK: Any 

3§y. ALLINDER: Okay. 


BY MR. F; 


ITRICK: 


13:23: 500.1 


13:23 : 54' 



* : 23 : 


13 : 23 


13:24:01 


13:24: 0; 


13:24:0 


13:24: 




S e you ever testified prior to today on 
f the common knowledge of the American 
J|in^ subject? 

ALLINDER: Objection. 


ahead. 




►THE WITNESS: Only as it related to the 
plaintTffs in the Engle case. There was some 
reftojkctefee to that. 


BY MR. FITZPATRICK: 


13:24:li 


Have you written, have you published any 


13:24:21 


peer-reviewed articles on the subject of the common 


13:24:2222 knowledge of the American people about any subject? 


13:24 : 2623 


I have written peer-reviewed articles 


13:24:3024 about the common knowledge of specific groups of the 
’3:24:3825 American people about certain topics. 
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DiBacco 

0 Let's start with the topics. Do any of 

those include tobacco? 

No, sir. 

Or health risks associated with tobacco? 
They do not, to the best of my knowledge. 

a|i you tell me what groups you have 

out? 

doctoral work was in the field of 
h respect to dissertation on American 
tudes toward certain government 
d that dealt with the issue of what 
how they attempted to deal with what 
they influencing the American government. 

master's work, like my doctoral work, 
also deal^^i that, I dealt with newspapers in 
colonial ^Amar ica attempting to find out information 
about a i^^iial figure by the name of Thomas McKean 
who lived in the area of Delaware in Philadelphia. 

Most of my peer-review articles deal with 
attitudes, knowledge of the specific groups. For 
example, I did articles on American business 
magazines' and newspapers' reaction to the Vietnam 
war. I did articles with regard to certain facets 
of, of reaction the American, certain facets of the 
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DiBacco 

American population's reactions to new inventions in 
terms of how they reacted and what their beliefs 
were. 

In addition to peer-reviewed articles, I 
have done many articles for newspapers which have 
looked reaction of the American people to, 

gin products which have been produced, 
ring from the microwave oven to electric 
Much of my work has been in the field 
ill social history which is the reaction 
things in their everyday life, 
re you written on the reaction of people 
:o cigarettes? 

lave not done specific work with regard 
to, to t] ;st of my knowledge, with regard to 
American^^^le' s reactions to tobacco and 
cigaretThe only thing I can recall at this 
point is that I did do an article a number of years 
ago in which I pointed out how there were in the 
19th century and even earlier in the 18th century 
some groups which attempted to sell tobacco products 
for therapeutic purposes, that it would be 
medicinally good for you. 

And I do recall I have a chapter in my 
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l DiBacco 

13:28:16 2 book entitled Made in the USA, a chapter on William 
13:28:20 3 Byrd, II of Westover who was an early Virginian who 


13:28 


13:28 


13 : 2 8 


13:28 



also promoted therapeutic use of tobacco in 17th and 
18th century Virginia. 

Q What do you consider your expert 

credentiltls to enable you to render an expert 


13:28 


opinion on .the common knowledge of the American 


13:28 


people? 


13 : 28 


ALLINDER: I object to the form. 


13 ; 28 


WITNESS: I consider that I have for 


13 : 29 


13:29 


13:29 


13:29 


13:29 


13:29 


13 : 29 


0613 






: been one of a group of historians 
iwspapers and periodicals and similar 
which are identified in my expert 
:o fathom aspects of everyday life. 



Iphink I have done that in terms of my 
reviewed articles. 


first peer-review article which 


appeared in the Harvard Business History 



13:29 


Review, the editors said, this is a fascinating 


13 : 29 


13:29:3622 


article but we have never published anything 
which is based so much on newspapers and 


13 : 29 : 4023 


magazines. They finally published it. 


13 : 29 : 4224 


And since that time there has been a 


3:29:4625 


growing body of scholars working in the field 
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DiBacco 


13:29:52 2 


13 : 29 


13:29 


13 : 30 


13 : 30 


13 : 30 


13:30 


13 : 30 


13 : 30 


54 3 




12 SC 


of attempting to recreate American life and 
popular attitudes as revealed by study of 
newspapers and magazines and media to which 
people have been exposed. 

That field is deemed social history.. I 
rea&vart article in the Organization of American 


Historians the other day which pointed out that 
thi^^l^ one of the leading fields among 
studies and scholars today. 


BY MR. F: 


VTRICK : 


13:30 


13 : 30 
13 : 30 


13:30 



industry: 



.or to your -- strike that. 

re you ever made a study of the tobacco 


ave never made a study of the tobacco 


industry: I|have referenced the tobacco industry, 


13 : 30 


13 : 30 
13 : 30 


13:31 


13 : 31 


as I rec 


States. 



in my textbook. History of the United 
ve referenced the tobacco industry only 


as one of the several industries which emerged in 
the late 19th century in my book, Made in the USA. 
[But these were all references as opposed to any 


13:31:0822 detailed analysis. 


13:31:1423 


You haven't taken, undertaken a study of 


13:31:2224 the behavior of the tobacco industry in dealing with 
3:31:3225 the subject of smoking and health from the 1950s to 


I INTERIM COURT REPORTING 

] 

http://legacy.library.ucsf.edBi^lid(^l]ffB|Qfl[^tvw.industrydocuments. ucsf.edu/docs/yqxl0001 


52259 9002 







101 


DiBacco 


13:31:32 2 
13:31:36 3 


date? 


MR. ALLINDER: I object to the form. 

BY MR. FITZPATRICK: 

Have you? 

No, I have not done a study of the tobacco 
n^terms of the period from the 1950s to 
the pres t^ only as that material was revealed to 
e newspapers and magazines that I 
other materials. 

ior to your initial retention by the 
nies to act as an expert for them in I 
said 1995? 

e, that's correct, sir. 

you done studies concerning the 
the American people about cigarettes or 
ealth? 

elieve I had done articles which 
referenced coined phrases such as fag fiend, coffin 
nails, paper pipes, which was the first time one way 
cigarettes were referenced. I think I had done some 
reference only in terms of, of looking at some 
coined phrases, but with no specific focus on this 
industry in terms of a focused analysis, and other 
3:33:0225 than the references I gave to my textbook, Made in 



INTERIM COURT REPORTING 


Hittp://legacy.library.ucsf.efi^^r3iJ^Da[¥/(srdiS/w.industrydocuments. ucsf.edu/docs/yqxl0001 


52259 9003 




102 


DiBacco 

the USA, the other book, but, no. 

Q Just to clarify one thing, when we are 

talking about a fag fiend, fag is used in that term 
to mean cigarette, right? 

A Excuse me? 

ag means cigarette in that context? 

TJiat is correct, absolutely, yes. That's 
as common in the 1950s and it should be 
at's the only reference. But that term 
ed in the 1950s and I was a young 
t era and that is the term we used and 



Hgpej oratory" in any sense of the word. 

mentioned earlier, and I forgot to 
ri; it, that you had consulted with 
k? 

g Black. 

g Black. What did you consult with him 

I had found by virtue of my research in 
looking and going through research materials that 
there had been a collection made by a business 
professor at the University of Kansas City -- 
Missouri, Kansas City. The collection was called 
the Peter Dart Collection. And he was a professor 
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l DiBacco 

13:34:24 2 in the field of mass communication and television, I 
13:34:28 3 think it was still in the college of business, and 


13:34: 


13:34:3 


13:34: 


13 : 34 


13:34: 


13:34: 


13:34: 





during his period of tenure at the university had 
collected many, many films. 


those 


unxversi 


those. 


And I thought that I would like to see 
id M r. Dart, Professor Dart had left the 
' and I found that Mr. Black had access to 



Id did Professor Black provide you with 


13:34: 5- 


substant! 


information or did he merely point you 


13:34:51 


:35:0013 


to | 


13 : 35 


13:35:0< 


13:35: 1- 



the deta 


get the 


als and let you view them? 
h, in other words, he provided me with 
>f how this was done and I was able to 
:1 films that I wanted to get. 


Art you, 1 don't mean to belabor it but I 



13:35:1 


13:35: 


have to 


testimon 



t clear, are you in giving your 
ying on anything that Professor Black 


13:35: 21 


told you? 


13 : 3 5 : 2 i 


No, not in terms of conversations. I am 


13:35:3 


I relying upon the actual result, the films which are 


13:35:3022 included. 


13:35:3223 


You are relying on the materials he gave 


13:35:3424 you access to? 


3:35:3425 


That's correct. 
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13:35:34 2 


Okay. 


13:35:34 3 


13:35: 

13:35: 


13:35: 


13 : 35 


13 : 35 : 


13:35: 


13:35: 




A That's correct. 

Q I know that there is, from looking at your 

other testimony that you participated in a video 
made for the, or in conjunction with the University 


of Notre 



, is that right? 


That's correct 


i you tell me what that video is about? 
it video is about the issue of 


13:35: 5- 


13:36: 


:36 : 0613 

13:36: 1855 


13:36:11 


13 : 36 : 21 


legislatj 



what the 


ran on P 



lorality . 

ias asked by the University of Notre 
:ve it was in 1996, to do a segment for 
led their Golden Dome Productions which 
And I was asked to do a 30 minute 


segment dealing with how difficult it is to 


13 : 36 : 2: 


13:36: 


13:36:3 


13:36:41 


13 : 36:41 


legislat^^ralitv . 

as part of that film we dealt with a 


number of issues and we had many notables there. I 
got former Governor Mario Cuomo to become a part of 
it, I got the head of the American Civil Liberties 


13:36:5022 Union to be a part of it, Nadine Schneider, and 
13:36:5423 several other professors to contribute to that, in 
13:36:5824 which there was a debate as to whether or not we can 
3:37:0225 in fact legislate morality. 
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DiBacco 


105 


13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13:3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
: 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13 : 3 
13:3 
■'3:3 


12 8 



Q Did you yourself engage in debate on the 

video? 

A I was one of the commentators, yes, sir. 

Q Did the subject of smoking and health or 

the tobacco industry, was that discussed in the 
video? 

’ A 

It was discussed in that, that is correct, 
you can recall, can you give me the 
of your comments on that subject? 

To.s the best of my recollection as 1 sit 
believe what I indicated in that 
discussion or dialogue that was going on 
est way to deal with the issue of 
piorality is not to legislate so much as 
to let t pass because education is the great 
healer. 

wJkari I gave as several examples the alcohol 
industry in which the consumption of alcohol today 
has declined, and the tobacco industry in which the 
consumption of cigarettes, the number of smokers has 
decreased. 

I also gave, as I recall, although I am 
not for sure, the fact that education has also 
resulted in a drop in the number of abortions that 
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DiBacco 


13:38:30 2 are being performed today 


13:38:32 3 


And I think that was the general tenor of 


13:38 


13:38:4 



my comments, namely, that education about alleged 
evils is the way in which to deal with those. 


13 : 38 


Doesn't that logically lead to the 


13:38: 


conclusion that had the tobacco industry in 1964 set 


13:39:02 8 but to eiucate the American people about the dangers 


13:39:06 of smoki 



13:39 


13:39:1241 


13:39: 1< 


:39:1813 


13 : 39 


13 : 39 : 2: 


13:39: 2- 


decrease 






phat there would have been an earlier 

the amount of smoking? 

j 

! 

L ALLINDER: I object to the form. 

I 

p WITNESS: Well, again, I think that is 
tive. That is a could have/would 

I 

jbuld have . 

at I do know from the record is that the 


edufcatTpn which was provided by the ACS, the 


13 :39:2Q 


Surgeon, General and all of these groups did in 


13:39: 


r e an impact in terms of action. 


BY MR. FITZPATRICK: 


13:39: 3- 


Isn't it fair to say you also know in your 


13 : 39 : 3< 


^expertise and your study that had the tobacco 


13:39:4222 industry engaged in such action there would have 
13:39:4423 been even a greater decrease? 


13:39: 4624 


Again it is speculative. What I do know 


3:39:4825 is, sir, that the cup of knowledge with regard to 
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DiBacco 


13:39:52 2 the health risks of smoking was full. What you are 
13:39:56 3 saying would another drop have made a difference, I 


13:39: 


don't know. 



13 : 39 : 51 


13 : 40 


13:40: 


13:40: 


13:40: 


13:40: 


13 : 4 0 : 18M 



0 Well, I am not talking about a drop, I am 

talking about the tobacco industry coming out itself 
and sayifrasjnoking causes lung cancer, smoking 
causes el^hysema, smoking is addictive, had they 
done thapiiJEat.her than argue about it, don't you 


sitting |j 
would haw 


today, don't you believe that people 
sard that and that it would have reduced 


13:40:11 


:40:2213 



13:40: 


13 : 40 : 21 


13:40:31 


13 : 40 : 3: 


13:40: 


13:40:31 


13:40:31 


13 :4 0 : 4( 


13:40:4022 


13 =40:4623 


3:40 =4825 


thep^eiaoui 


tsmoking? 

in, it is speculation and I can't, I 
can't del|lMf|Lth that. I am sorry. 

FITZPATRICK: I would like to request, 

Bill, a\ copy of that video. I know from the 
En^^rfanscript that you have obtained access 
to M^che video Notre Dame -- 

MR. ALLINDER: I will get back to you. 

MR. FITZPATRICK: Thank you. 

MR. ALLINDER: I will have to check on 

that, I will get back to you. 

MR. FITZPATRICK: Thank you. 

BY MR. FITZPATRICK: 

Q I don't mean to belabor it, but is it your 
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ici 


DiBacco 

testimony that the tobacco industry's position on 
smoking and health and their statements about 
smoking and health had no effect on the public 
awareness about smoking and health? 

A No. My testimony is that the message of 

smoking fe- nd h ealth was given enormous quantitative 
and qualitative emphasis in the media, and that of 
the toba^e^^industry was given essentially very 
little . 

Q bssQlyay, but my question is a little more 
that. 

epting that is your testimony, I am 
it is also your testimony that the 
the tobacco industry had no effect on 


asking y 
statemen 

the bodyf of ^pommon knowledge or the general 
the American people. 
lon't know that. 

Q You testified that the Blue Cross plans 

provided information to their subscribers about 
smoking and health. Do you recall which ones have 
you ascertained that to be the case? 

A I referenced those in my expert report. 

First of all, the Empire. 

Q Let me maybe to shorten this, not to 
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DiBacco 


13:42 


13:42 


13 : 42 


13:42 


13:42 


13 : 42 


22 2 Interrupt you, other than the ones that are in the 
24 3 report, I am sorry, that's really what I meant to 
^6 4\ ask. Other than the plans that you mentioned in the 


report, have you made a study of the other plans in 
this case to see whether they disseminated the same 
type of l?Qfo^mation to their subscribers? 


13:42:4J 


13:42: 


r Yes. And I was aided by the fact there is 


a book pj| 
Wellness^ 



;hed by Blue Cross/Blue Shield entitled 
fork which delineates up to the year 


13 : 42:51 


13:42:5 


:43:0013 


1982 all 



he steps that had been made by Blue 
itions across the country. And that 
is published by Blue Cross/Blue Shield 


13:43: 


in 1982 


eates those in addition to those which 


13:43:01 


13 :43 : li 


are list tfrij i my expert report. 

Q Sitting here today, what I am going to do 


13 : 43 : li 


is, I ami 


you couldn't, I couldn't name by 


13:43:1- 


memory t& aJsjSSEjh rious Blue Cross plaintiffs in this 


13:43:H 


case but I am going to go through them and tell me 


13:43:11 


if you have any information as to whether those 


13:43:2: 


specific plans disseminated information 


13:43:2222 


Okay . 


13:43: 2423 


-- of health risks. 


13:43 : 2624 


New Hampshire. 


* 3:43: 3425 


New Hampshire did. New Hampshire's plan, 
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13 : 4 3 
13 : 43 
13 : 43 
13 : 4 3 
13:43 
13:44 
13:44 
13 : 4 4 
13:44 
13 : 44 
13 : 44 
: 44 
13 : 44 
13:44 
13:44 
13 : 44 
13 : 44 
13:44 
13:44 
13:44 
13:45 
13:45 
13:45 
*3:45 




: 613 



4; 

s$a&| 

5 ‘f22i 

0022 

0223 

0424 

0625 


DiBacco 

as I recall from my reading, was dissemination of 
American Cancer Society materials against smoking. 

Q The Delaware plan? 

A Delaware had a plan called SHAPE, Safety 

and Health -- Safety, Health and Physical Education, 
and it wfc^ sp noted in the Wellness at Work book. 

And it recommended that subscribers as well as 
employeej^s^^yfrain from smoking, watch their eating 


and, in 
and in D 




words, make prudent lifestyle choices, 
re it was called SHAPE, 
you remember when that happened? 

0 , '81, in that period, that's my best 



recollecj 
Q 


me ask this before I go on. 
t to the best of your knowledge, what 
is the earl ie st time that any Blue Cross plan in 
this r.as feAiffi seminated these types of materials, 
that is educational materials about smoking and 
health, to its subscribers? 

A The first one I can recall as I sit here 

today is the Minnesota plan. They devised -- 

0 I am sorry, Minnesota is not in the case. 

I am just trying to limit it to the -- 

A I am sorry, I thought it was. My 
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13:45;4< 

: 4 5 : ifl? 
13:46: 
13:46:Oi 
13:46: 1- 
13:46:21 
13:46: 
13:46:31 
13:46:3' 
13:46:31 
13:46: 3622 
13:46 : 4023 
13 :4 6:4 2 2 4 
*3:46:4425 


A 

0 


DiBacco 

complaint had its -- no? 

Q No. 

Okay. 

Minnesota - - 

MR. FITZPATRICK: Go off the record a 
minbj^e 

rTHE VIDEOGRAPHER: Off the record, 

iiscussion off the record.) 

VIDEOGRAPHER: We are on the record. 

iTRICK : 
iy. 

»y. 1973 I found reference to one of 

New York if not more than one. Blue 
lield encouraging with the cooperation 
r ers like Prudential Life Insurance, 
)hone, Hughes Aircraft, 1973 was the 
can recall in terms of a lifestyle 


BY MR. F 




the plan| 
Cross/Bl 
of, of e 
General 




first t h|^Mi 

change, and I believe that was one or more of those 
in New York because they established at the same 
time just a few years later their health education 
center. 

Q Now, going back to the New Hampshire plan, 

do you recall when they first did -- 

A No, I do not, not the specific date. 
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DiBacco 

0 And you may have told me Delaware, I don't 

remember 

SHAPE, early eighties, '80, 81, 82. 

Georgia, did they -- 

Georgia, found very little relative to 
terials at this point. X cannot recall at 

higan. 

“qhigan, Michigan had a program called Go 

ich was inaugurated, and again 

1 

§i the Blue Cross book, 1982, which was 
et people to recognize the need to quit 
h what they eat, drink, et cetera, 
you recall when they did that program? 

A ? Sometime before 1982. It would have been 


again th e„.„£ J a J r 1 v eighties, late seventies. 

Q Florida plan. 

A Florida to the best of my knowledge, as I 

sit here today, got very little material through the 
discovery process on Florida, so I am at the mercy 
of those discovery, precious little. 

Q DC, District of Columbia. 

A DC, only in the sense that I was a 

subscriber at the time and I cannot recall anything 

INTERIM COURT REPORTING 
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4H. 



DiBacco 

from what was called Group Hospitalization at the 
time . 

Q California Blue Shield. 

MR. ALLINDER: Stop just a moment. 

You are not meaning to draw any 
ic^ion between Blue Cross and Blue Shield 
in 3 questions, are you? 

FITZPATRICK: Here I am. 

ALLINDER: You are here, okay. 

FITZPATRICK: Yes, because for the 

■eason California Blue Cross is not -a 
the case, they are separate entities. 
ALLINDER: You have used two or three 

dif^ t terms before and I have not stopped 

¥ 

you I 

FITZPATRICK: I did because simply 

thea distinction in California because 
the Blue Shield and the Blue Cross sides split, 
unlike in the others, and in this case the only 
plaintiff is California Blue Shield, that is 
the sole reason for referring to it as 
California Blue Shield. 

MR. ALLINDER: You got the question? 

THE WITNESS: Yes, got it. 
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DiBacco 
MR. ALLINDER: Okay. 

THE WITNESS: As I recall, California Blue 
Shield was involved in the first American 
Smokeout, as I recall, which was before the 
National Smokeout which was created in 1977. 
California was the first state to do that, 
rflmd as I recall, California Blue Shield 

F" "“I 

ma yyfe^e been a part of that. I believe it 
was^^fnd the idea spread the next year to 
oth gjr,J ^lue Cross/Blue Shield, Empire being the 
osfe-hgg-table one. 

PATRICK: 

If 

g|thout taking up your time on all of 
( u recall, other than the example you 
given, any Blue Cross/Blue Shield plan 
engaging^^these educational activities about 
smoking |y|g^health prior to the late 1970s? 

MR. ALLINDER: I am sorry, part of your 

question was other than what he has indicated 
already? 

MR. FITZPATRICK: Yes, yes. 

MR. ALLINDER: All right. 

THE WITNESS: What I already indicated. 

I am trying to think, to the best of my 

INTERIM COURT REPORTING 
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DiBacco 


13:50:36 2 


recollection, the Blue Cross/Blue Shield 


13:50:40 3 


supported book entitled Take care Of Yourself, 


13 : 50 


13 : 50 


13 : 50 


13:50 


13:51:02 8 



which was by Donald Vickery and James Fries 
which was adopted and urged to be distributed 
to subscribers was 1977, and the film, You 
Canf^ Buy Health, which was done by Blue Shield 


AssPoiation, was also 1977, so I would say with 


13 : 51:08 9 


13:51: 


13:51:1411 




13 : 51 


tho^^s^ith what I have already mentioned, I 
thi|$^^: would be certainly in the seventies, 
cnosf or these are in the seventies, yes. 



ikTRICK : 


nd some later? 


iy later, yes, sir. 


13 : 51 : 2\ 


the -- changing gears now -- in the 


13 : 51 :3- 


matena 


smoking and health you have revealed 


13 : 51 : 31 


I mean thaF\you have reviewed, did you find much 


13:51 


ref erenci 


\any references to the constituents in 


13 : 51 : 41 


tobacco smoke? 


13:51:41 


Yes. There were articles which dealt with 


13:51:5; 


the constituents in tobacco smoke from the 1950s all 


13:51:5422 the way through. 


13:51: 5623 


Could you quantify -- do you know, for 


13:52:0024 example, how many chemical constituents there are in 
■'3:52:0225 cigarette smoke? 


INTERIM COURT REPORTING 


http://legacy.library.ucsf.edB(^dpOfflttP§//(MWw.industrydocuments.ucsf.edu/docs/yqxl0001 


52259 901 





116 





know, a 

newspape 
mansteghe 


fair to 
the comm 



DiBacco 

A Well, I have seen numbers from hundreds to 

thousands. There are many. 

0 Do you know how many known carcinogens are 

contained in cigarette smoke? 

A I can recall only when I was questioned by 

Mr. RoseiM^laft that he indicated there were so many, 
I think ft: was 2 7 and the like. But I am not a, you 
tist. 

ave read the public literature in 
d magazines which indicate there are 
constituents. 

me turn it around a little bit. It is 
hat you would not consider it part of 
owledge of the American people as to 
how many ^c T^inogens are contained in cigarette 
smoke, i^thj t fair? 

f S 

|hink it is fair to say that they know 
that there are carcinogens, I don't know whether or 
not they know how many. 

Q Would the same be true of other chemical 

constituents, that they know there are some but they 
don't know how many? 

A I think there is widespread awareness with 

respect that there are carcinogens. Whether these 

INTERIM COURT REPORTING 
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13:53:24 2 


13:54:5223 

13:54:5424 

'3:54:5825 


DiBacco 

can be delineated by name and by number, I don't 
think that's the case. I don't know. 

Q Do you have any opinions as to the 

American people's awareness of the relative risks 
associated with smoking? 

MR, ALLINDER: I object to the form. 

THE WITNESS: You have to define what you 
relative risks. 

TRICK: 

risky it is. You have testified that 
t there is a risk. When we step out 
et there is a risk of getting hit by a 
other hand, if you run out into a Los 
ay there is a lot higher risk of 
getting a car. So I am drawing that type of 

distinct ion _in terms of relative risk. 

e you reached any conclusions as to the 
public's awareness of the relative risk of smoking 
cigarettes? 

MR. ALLINDER: I object to the form. 

THE WITNESS: Again, I am not certain what 
you mean by relative risk. Relative to what? 

My understanding from looking at the 
literature is that there has been more precise 
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DiBacco 

refinement in terms of risk taking with regard 
to smoking. 

In the early years when the health 
warnings went out there was, of course, general 
awareness. And now in recent years there has 
beeh^more specific I think refinement in terms 
of iat; the risks might be. And those have 

led by rotating warnings on cigarettes 
i^ertisements and things of this sort, 
in't quantify that. I could not say in 
to walking on a freeway or not smoking 
of three cigarettes a day or six, no, 
io knowledge of that. 

FITZPATRICK: Let's just take a minute 

off record. 

VIDEOGRAPHER: Going off the record, 

scussion off the record.) 

THE VIDEOGRAPHER: We are on the record. 

MR. FITZPATRICK: Dr. DiBacco, I have no 
further questions. I thank you for your time 
today. 

I would like, and I am sure you have 
agreed that if Dr. DiBacco does read the 
depositions and does then thereby believe 
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DiBacco 

himself in a position to render and intend to 
render an opinion with respect to those 
depositions, I would ask that the defendants, 
should we so request it, produce him for 
another deposition to inquire into that 
subl^ct. 

MR. ALLINDER: Your request is certainly 
r the record. And as we had discussed 
bach side has made some reservations 
pect to their expert's review and 
preparation to offer opinions on that 


I mentioned to you, and as Dr. DiBacco 
has tified, he has reviewed some of the 
dep ^B -ons . It is our intention to send to 
himjJLorj his review each of the subscriber 
<ipp&a |dtetti ons . When of course he has decided 
whether he has additional opinions to offer or 
if he is going to rely on that information we 
will certainly make a disclosure that's 
appropriate. And I am sure we will be talking 
later with respect to all of these experts as 
to whether there is going to be the necessity 
of additional depositions of each of them for 
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22 

23 

24 

25 


DiBacco 

that reason. 

MR. FITZPATRICK: Fair enough. 

MR. ALLINDER: Okay. I have no 
questions. And that concludes the deposition, 
I believe. 



FITZPATRICK: 
VIDEOGRAPHER: 


It does. 

Going off the record. 


# 



excused.) 
p.m., the 


deposition was 
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1 

2 STATE OF FLORIDA 

3 COUNTY OF DADE 



I, the undersigned Notary Public, in and 
for the P^ate of Florida, hereby certify that THOMAS 
V, DiBACi!b personally appeared before me and was 
9 J duly swo^^ 


NESS my hand and official seal this 
une, 2000. 




ICftftRD BURSKY, CM, RPR 
otary Public - State of Florida 
y Commission No. CC 759731 
Expires: July 17, 2002 
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1 

2 


C E R T I 


F I 


CATE 



STATE OF FLORIDA 


COUNTY OF DADE 



Reporter pao 
and did s^feei 
THOMAS Vjjr 
and corr^^F 
the witnf 


Richard Bursky, a Registered Merit 
hereby certify that I was authorized to 
graphically report the deposition of 
ACCO ; and that the transcript is a true 
ranscription of the testimony given by 



urther certify that I am not a 
loyee attorney or counsel of any of the 
am I a relative or employee of any of 
attorneys or counsel connected with the 
am I financially interested in the 


this 24th of June, 2000 



Ric^ra Bursky 
Registered Merit Reporter 
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2 

3 



STATE OF FLORIDA 
COUNTY OF DADE 




I have r 
depositi 
therein, 
made on 
correct. 



before m 
witness 
as ident 
oath. 


THOMAS V. DiBACCO, hereby certify that 
he foregoing transcript of my 
arid that the statements contained 

r with any additions or corrections 
ttached Errata Sheet, are true and 


led this 


day of 


2000 . 



'HOMAS V. DiBACCO 


foregoing certificate was subscribed to 
s day of , 2000, by the 

as produced a 

tion and who did not take an additional 
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Expert report of Thomas V. DiBacco, Ph.D. 

My name is-J'homas V, DiBacco, and I am Professor Emeritus, with a 
specialization in American history, at American University in 
Washington, D.C. Graduating with a B. A. (with Highest Distinction) from 
Rollins College in 1959, I received my M. A. in History (1962) and Ph.D. 

History (1965) from American University where I was invited, upon 
receipt of my doctorate, to accept a full-time position in the 


Department of History. 1 remained at American University until my 


tirement in I9S 


>rogressing from an assistant professor to a tenured 


11 professor. 1 Trt_J1971 I accepted an invitation to teach in the 



iversity's Cc^ 
iented in itsi 


students were el 
nation's hi! 



Admini&tp&8^.on | 
^vernment, and! 


I have put 



of Business Administration which was present- 
Lculum and limited in the extent to which its 
i to values, attitudes, and trends that punctuated 
Until my retirement in 1999, I taught 


ergra|fujcte anugraduate courses in the Kogod School of Business 


ocused on the historic relationship of business, 


f^d four books and more than 2,000 articles in 


sch olarly or populAE^form regarding American historical subjects. Many 
these articl Wasjfoeal p appeared in numerous newspapers, some nationally 


^ these articl| 
attributed, ot| 
$k\y of these a) 


|n leading newspapers in the nation's 50 states. 
Is have focused on popular attitudes regarding a 


^^Je variety of topics. 

My expert testimony will focus on public attitudes toward tobacco 
«l^§»ducts in general and cigarettes in particular as they relate 


historically to the risks of disease, death, addiction, habituation, and 
the difficulties of smoking cessation. I will testify that since the 
earliest times in America, and especially during the last 50 years, 
claims of health risks associated with smoking have been well 
publicized, have been and are common knowledge. My testimony is based 
not only upon my education, teaching, and research over 34 years, but 


hlttp://legacy.library.ucsf.e^ticbf^r(}7t4fffl/jiwMvw.industrydocuments.ucsf:edu/docs/yqxl0001 
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also on an intensive review of materials, including (but not limited to) 
the following: nationally-distributed and state newspapers; books, 
pamphlets, newsletters, and similar publications written to reflect 
contemporary accounts of the subject matters under consideration 
(fa^rimary sources) or books, pamphlets, newsletters, and similar 
blications that reflect research and provide an historical analysis of 
subject matters (secondary sources); periodicals, both popular and 
scholarly; federal end state repositories and sources, with particular 


erence to st 



and education data such as textbooks, curricula, 



films used £&■ public schools; movies, popular culture as revealed in 

$ r 

ges, coined . verse, symbols, music, cartoons, and similar 

plays; publi<^^p^ion polls; television entertainment and television 
news and publicft§rv%ce programs, and radio entertainment and radio news 
ndllpublic serv^^^ograms; government documents; religious materials; 
manu||jg^.pt source's. 

efo|ii§ii$)liarettes were manufactured, residents on both sides 
the Atlantic iP§Si^ were aware of the health risks attributed to 
acco. Barthogpf^ic) de las Casas, who was instrumental in the 

lection of C^rxst^pher Columbus' journals, noted that the great 

. 1 

lorer instru|li§lrfis own sailors not to partake of tobacco; Columbus 
corded that tfUjjP^esponse was that "they were unable to cease from 
ing it." EngfUnx^iing James I, three years before the Jamestown 
ttlement was founded, issued a critical account, Counterblaste to 
acco (1604), that pointed out, among others adverse health charges, 
smoking was dangerous to the lungs and that coroners performing 
autopsies had found that heavy smokers were conspicuous for their oily 
and sooty innards. Colonial Philadelphia physician Benjamin Rush and 
public servant Benjamin Franklin railed against tobacco usage for health 
reasons. By the nineteenth century, schoolbooks, and Horatio Alger's 
highly popular novels for young people, urged youngsters to stay away 
from products such as tobacco that harmed the body. Early American 
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religious thought decried tobacco usage on grounds that the body, made 
in the image of its Creator, was a temple not to be desecrated by 
harmful substances. The stance of notable Americans added to the 
awareness chorus; William Lloyd Garrison, the famous abolitionist, and 
President Abraham Lincoln were against tobacco usage. Even the vice- 
irking John Quincy Adams confided in a letter dated August 19, 1845 to 
Dr. Cox, a leader in the temperance movement, that he was "addicted 
to. tobacco in two of its mysteries, smoking and chewing, for many 
rs." There wso author Mark Twain's famous lament about the 
l^ficulty of stopping smoking. "Quitting is easy," he said. "I've 

imes.‘ 

acts in the form of cigars, pipes, chewing tobacco, 
lie awareness about the risks to health, the rise 
cigarettes by the late nineteenth century 
itudes. Petitions deluged Congress by 1892, urging 
ettes. Although the Senate Committee on Epidemic 
at cigarette smoking is more injurious, especially 
se of tobacco in any other form," it concluded that 
ity to prohibit the product in states. By 1699, 
te forces were successful in establishing the Anti- 
ich became a potent force in getting states to 
nact legislation to restrict sales to minors, and 
sseminate educational information. Numerous other organizations, both 
tional and local, were allied with the League, including the No- 
acco Army, No-Tobacco League, California Anti-Cigarette League, 
Salvation Army, Young Men's Christian Association, and the Women's 
Christian Temperance Union. From 1892 to 1930, 3? states and 
territories had considered laws banning cigarettes and 16 states were 
actually successful in prohibiting cigarette sales. 

By 1930 every state in the United States had passed laws requiring 
instruction in schools with respect to the adverse health effects of 
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alcohol and narcotics, with tobacco products in general and cigarettes 
in particular referenced either as narcotics or as separate entities 
included under the legislation. Many of these laws had been passed in 
the decade between 1880 and 1890 when cigarettes for the first time had 
en mass-produced and widely distributed. Textbooks, many published by 
ading firms in Massachusetts and New York, arose to meet the state 
uirements, as illustrated by Frances Gulick Jewett, Control of Body 
and Mind; Book Five, the Gulick Hygiene Series (Boston, Ginn and 
pany,. 1908): 



’ . . . Yo 
res your he 
... To 
the most not 
arette smoker 
body: chroi 
blood, rapid and 
difficulty in brj 
che, mental 
f $ct i veaaj&emoryj 




self 
ely t 
the saitiite 




not smoke cigarettes. It stunts your development, 
d spoils your wind.' 

the matter a little more precisely-what are some 

marks and signs, badges and blights of the 
. Marks of the cigarette smoker who has damaged 
rseness, lack of appetite, pallor from impaired 
mittent pulse, pain in the region of the heart, 
g, disinclination for healthy, athletic exercise, 
ness, slowness of thought causing muddled ideas, 
tience, irritability. No smoker endures withip 


|thesfewoes at the same time. Some of them, however, he is 
boys in every land suffer the same misfortunes from 


we; 

es. 


New York s 
indents about t 
14, a law was 

fry grade to s 

I 

be made to th 
>n the body. 



pd New York City required teachers to instruct 
faith risks of using tobacco. As early as March 10, 
that not only made it compulsory for students in 
Shysiology and hygiene, but specific reference was 

J 

%cts of alcohol, stimulants, narcotics, and tobacco 
part, of the 18B4 law required teachers to pass 
^examination in these areas in order to be certified. Subsequent 
jislation mandated that the Regents examination have questions on 

I 

pcco. New York City published yearly reports which stressed that 
'health education is a required subject in every school" and delineated 
certain topics on tobacco to be covered in the various grades. 

A junior-high textbook ( Junior Health Horizons , O'Keefe et al) 
published in 1960 and adopted for use in New York state was just one 
example of the state's carrying out its awareness education on tobacco: 
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. . . Smoking may irritate the membranes lining the nose, throat, 
bronchi, and lungs. An irritated membrane is likely to become infected 
more easily than one that is not irritated. There has never been any 
research which shows that smoking is in any way beneficial to anyone. 
Recently the literature contains numerous reports that deaths from lung 
cancer are much more common in people who are heavy cigarette smokers 
than in nonsmokers. Why pick up a habit that is as expensive as 
smoking? Why make yourself look common? That is what adults and many 
6^ your own friends will think of you if you smoke at your age. 

A study of 125 health textbooks used in elementary, junior high, 

d high schools during the period from 191S to 1955 indicated that the 

mgst frequently cited subtopic (112 of 125 books) dealing with tobacco 

ies as a "poison, nicotine, narcotic." 

iod^cals such as Reader's Digest , touted as "The 

lation Magazine," began an even more sophisticated 

by the 1920s, In November 1924, Reader's Digest 

at concluded that smoking led to numerous maladies. 

sl-selling magazine was more consistent and 

anti-cigarette focus, providing readers with 

quit smoking (February 1935, August 1936), 

a poison (December 1941), and pointing to the 

lffv|p of smoking to cancer (December 1952) . 

series of studies heightened public awareness over 

e smoking and disease, specifically, lung cancer. 

aham, a St. Louis chest surgeon, and Ernest Wynder, 

tracted national attention in an article in the 

^.j gbrnal of the American Medical Association , noting that lung cancer 

^tients they surveyed were almost all heavy and longtime smokers. (In 

|66 Greater New York’s Blue Cross and Blue Shield would sponsor Dr. 

Wynder's appearance in a television program dealing with "Cancer: Is it 

Preventable?") Then in 1952, two British researchers, Richard Doll and 

A. Bradford Hill, concluded in their investigations that the association 

between heavy cigarette smoking and lung cancer was "real." As for 

general public awareness of these developments, numerous public opinion 
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polls confirmed that Americans had read or heard that cigarette smoking 
could cause cancer. 

That widespread public awareness increased as illustrated by 
songs, movies, and broadcast media reflecting the popular mood. No tune 
^popularized tobacco's depiction as an addictive and deadly product 
etter than 1947's number one song, "Smoke, Smoke, Smoke That 
igarette," which sold two million records. The title phrase was 
followed with the words, "until you smoke yourself to death,'' In one 
erse, a smok^d^^gl and dead victim had to keep St. Peter on hold until 
e had one ino/e cigarette. Cartoons, such as "Wholly Smoke" (1938), 





Popeye Meets 
|Ceaturing Buzj 
Disney's Goofy^® 
toon found 
f hisf||||ivit ! 
matter pS^smo 
y Edward R. 
ay. CBS cont, 

I 

edical resea 
resident Dwi 
oost in 1957 
iving up cig 




m Tell" (1940), "No Ifs, And or Butts" (1947) 

Crow, and "No Smoking" (1952), starring Walt 
forced the anti-cigarette sentiment. The latter 
as e heavy smoker feeling the adverse health effects 
the difficulty of quitting. CBS News examined the 
d lung cancer in a two-part series in 1955, hosted 
* in his "See It Now" program, the "60 Minutes" of its 
to run regular news clips and features on updated 
perhaps the most popular American of the era, 
Eisenhower, gave the anit-cigarette movement a big 
ering during a news conference his own method for 
smoking. ”1 really believe," said the President, 



if persons turn their mind to something else and quit pitying 
emselves about it, they won't find it nearly as hard to quit smoking 
^ they think it is." Physicians were also beginning to advise their 
patients about the health risks of smoking, as illustrated by a February 
1, 1958 article in the New York Journal of Medicine . 

During the next three years, more medical studies argued that 
heavy smoking caused lung cancer, and like those developments before, 
these studies were reported to the American people in newspapers and 
magazines they read, in televisions programs they watched, and on radio 
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stations they listened to. Senior Scholastic magazine, perhaps the most 
widely circulated periodical in public schools, had broached the 
cigarette-lung cancer issue as early as 1948 when initial scientific 
studies surfaced. Subsequently, the magazine ran 16 different stories 
the subject before the first Surgeon General's report was issued in 
^Inuary 1964. 

Perhaps no health report in the twentieth century, or even in 
ierican history, received as much publicity as the 387-page report, 
kino and Heal t^y sssiel eased by 0. S. Surgeon General Luther Terry on 
uary 11, 196fej^t only did major newspapers, and even small-town 
oases, carry the bs^m^ t as its major front-page headline, but 

Report's release provided both magazines and 




lr for news stories for months earlier. Moreover, 

^a critical part in the report's conclusion 
TcTzed earlier, including the studies of 
New Jersey pathologist who had looked 
s of lung tissue that led him to conclude 
on smoked cigarettes, the greater the damage 

i 

lung tissue. 

Then, too^^HHS^message of Smoking and Health was clear: "Cigarette 
>king is caus^PiP^ielated to lung cancer in men; the magnitude of the 
£Eects of cigaf^S^^lsmoking far outweighs all other factors. The data 
Mr women, though less extensive, point in the same direction." The 
>ort was followed by not only regular updates by the Surgeon General, 
j|t^by efforts from various groups--from public health agencies and 
states to the Heart Association to the Tuberculosis Association to the 
American Cancer Society, medical societies, even dental groups-—to 
continue to disseminate the antismoking message. The New York State 
Journal of Medicin e, on June 1, 1964, set forth the medical steps that 
physicians in the state should take in an article entitled "The 
Physician’s Obligation in the Smoking Issue." "These steps can be taken 
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now," it read, ", . . Advise relatives, friends, and patients 

convincingly of the immediate and long-term ill effects of smoking." In 
1966, Blue Cross Association followed in the direction of concerned 
physicians by employing pollster Louis Harris to conduct a health 
purvey, two questions of which acknowledged the deleterious health 
ffects of smoking, as well as the difficulty many smokers experienced 
n quitting: 

Question 13 c: 

though you know it is bad for your health, do you ever 

- smoke too muc 



Question ^19 

"1$ something you feel you should talk over with a 

ctor or not? pWli&nable to stop smoking." 

Additionall^|jP^in the 1960s, curricular guidelines of states were 

strengthened wiPtniMispect to teaching about tobacco, and educational 

s were devfsefi tio bring the antisrooking message to students. And 

e teljfe&fc^ion 'aad radio media did the same for a much wider audience. 

Surgeon General's report, public awareness of the 

s of smoking was also advanced by government, 

are organizations: the 1965 passage of the Federal 

d Advertising Act, which mandated the first health 

anning in 1971 of all broadcast advertising for 

tion in 1972 of the Surgeon General warnings in all 

events; and the initiation in 1981 of lower insurance 

tes by insurance companies for nonsmokers. An article in the New York 

urnal of Medicine on September 1, 1971 reinforced physicians' 

itment to give the smoking message to their patients. "There is a 

great need for physicians," concluded the article written by three New 

York physicians, "to give forceful advice to their smoking patients in 

an effort to convince them to stop. . By 1980 Blue Cross and Blue 

Shield of Massachusetts cooperated with The Medical Foundation, Inc. to 

develop a publication. Lifestyle and Health: The Physician's Guide to 

Patient Health Behavior, that stressed that even though "after more than 
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fifteen years of publicity, it is rare to find a smoker who is unaware 
of the proven detrimental effects of cigarette smoking on health. . . 
the doctor's attitudes and beliefs about the patient’s ability to quit 
do have an important bearing on the process of giving up smoking. The 
hysician's confidence that people can stop smoking completely, based on 
belief in the lifelong human capacity to learn, can be contagious." 
is some advice was presented three years later (December 1983) in on 
tide in the Mew York State Journal of Medicine ("Helping patients 
thdraw from . By 1973, smoking cessation clinics for 

iployees were-"conducted at certain divisions of Hughes Aircraft, 
neral Teleph<|gps|||mpany, Prudential Life Insurance, and Blue Cross. 

d 

1977 varl Cross Associations were focusing on "preventive 

health care" ii|FwmH3h tobacco usage was proscribed; in the same year the 

a^ional AssoclHf^S of Blue Shield plans produced a motion picture 

| 

You clyalJ buOieal-th") that stressed lifestyle changes? in 1978 the 
aras5ops^rectpg§g§|gf Blue Cross and Blue Shield of Greater New York 
ok note of tllplllSf of a new book. Take Care of Yourself - A Consumer’s 
ide to Medic ¥e, that was "being offered as only one of several 




fferent heal^h~-o*^e educational and cost containment programs being 
onsored by t : Operation this year." Empire BC/BS had a Health 
ucation CentllPpifi this is the type of information, such as Take Care 
Yourself , tPfP^lfs distributed to its subscribers. Four years later, 
ue Cross and Blue Shield Associations published a Guide to Staying 
11 that acknowledged that "an unhealthful lifestyle can be directly 
ponsible for many of our health problems today, such as. . . tobacco. 
" Smoking cessation clinics for many BC/BS subscribers and others 
were in force by 1982. And in October, 1988, Blue Cross and Blue Shield 
of the Rochester (NY) area, announced to subscribers the beginning of a 
"Healthy Choices" program that would assist subscribers in health and 
wellness programs that included, among others, smoking cessation. A 
year later Blue Cross/Blue Shield of Central New York initiated a small 



http://legacy.library.ucsf.ecBi8!fcid/tprO5fap§//0«sl , Ww. industrydocuments.ucsf.edu/docs/yqxl0001 


52259 9044 



I 

I 


f 


10 



business health issues conference to help employers aid employees to 
change their lifestyles so as to promote good health. 

Government efforts in the 1970s and 1980s also added to existing 
common knowledge about the risks of smoking. Legislation signed and 
implemented in 1969 strengthened the warning label on cigarettes, and 
^85 saw the emergence of additional rotating warnings on labels, 
seph A. Califano, Jr., Secretary of Health, Education, and Welfare 
upper President Jimmy Carter, was a strong antismoking advocate, and 
Sjiie Great Amer. j^|gj^fe nokeout, " a November event in which smokers tried 
^.quit for a d^y ors&more and in which Blue Cross and Blue Shield 

f y ] 

^sociations, e^^^lly those included in the Empire state rubric, 
yed prominent^'Sponsoring roles, was initiated in 1977 and continues 
to this day. FfomTsb? to 1990, the government-supported Public 
rdiidcasting SyJteltran 60 different features on smoking and health, 
ing, Alton Oschner, warning labels, kicking the 
eral C. Everett Koop. Moreover, the 1988 
n General Koop that cigarette smoking was addictive 
page story. 

ericans. Blue Cross and Blue Shield subscribers 
e not only aware of the health risks of smoking as 
ove-cited history, but were even more exposed to 
blications ranging from newsletters to pamphlets 
ecifically written and printed for their use by Blue Cross and Blue 
ield administrations. Indeed, Blue Cross and Blue Shield Associations 

e conduits of consistent smoking and health messages to their 

% 

subscribers that stopping smoking would improve health and decrease 
costs. 



In sum, from the evidence I have examined (only a small portion of 
which has been cited above), claims of health risks and the habit¬ 
forming nature of tobacco products have been well-publicized from 
earliest times in America. Early American literature not only 
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emphasized these untoward aspects, but public awareness was continued 
with the cigarette's mass production in the late nineteenth century. 

And with the rise of medical reports in the twentieth century suggesting 
cigarettes' harmful effects, the public awareness campaigns became so 
wi^lespread--thanks, in part, to more and widely disseminated forms of 
unication—that the linkage of tobacco in general and cigarettes in 
ticular to health risks and habit-forming dangers became common 
knowledge. 

I am continue®® to review depositions and case-related materials 




ch may be identified in a supplemental exhibit list. 

r 1 

2 have be^g^j&asbsed in two cases involving tobacco-company 


fciigation, to 



rma R. Broin et al vs. Philip Morris Companies, 

91-49738 CA 22 ) in the Circuit Court of the 

uit in and for Dade County, Florida; and Howard A. 

R.J. Reynolds Tobacco Company et al (Case No. 94- 
rcuit Court of the Eleventh Judicial Circuit in 
lorida. 


i as an expert, I am paid $75.00 per hour for 
ximum of $110 per hour for meetings, depending on 
for same; and $125 per hour for appearances in 
s. 


njas V. DiBacco, Ph.D. 


Date; January 1^, 2000 
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Consultant Activities: 

loan Council cm Education 
os Council tor International Understanding 
Foreign Service Institute, U.S. Department of State 
National Endowment for the Humiusties 
International Institute of Education 
House ^ 
rational Qcograpl 
rational Science 
.U.S. Informati 
'athingtoo, t) 
fationwide F 



firms 
business firms 


edit A 

Regular radio 



ion participation, Including Good Morning America, Today show. 


*C Nightly Nenl a^yB C 

ITT 

of Notre Dame’s film, "Today’s Life Choices.' Legislating 
me Productions, 1996 

discussion participation 

Sonora and Specfa^jfcacoypjtloa: 

lest Professor, Tbe American University, selected by Senior Class, 1971 
# jphairman, Uttive^tyjpkculty Senate, The American University, 1977-74 
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Married, 1959, MaQte Z. Rowe, Ph.D. 

children: Deborah, Paris-baaed attorney, and Thomas, ABC (Washington, D.C.) 
TV editor and producer 
grandchildren 
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